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(1 page) (Referred to Earlier as ProOrd 4)
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RE 47 Curriculum Vitae of Translation No. 1 (SEALED) 261-267
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RE 49 First endorsement of Request for LtCol Vokey as Defense 270
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RE 51 Email Request for LtCol Vokey as Defense Counsel, Jan. 10, 273
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(70 pages)
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7. Armed Forces Information Service, “Lawyers Address Thorny 290
Issues on Eve of Military Commissions Hearings,” Jan. 10,
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First Session in US v. Khadr (PO 1) . Page 1 of 1

Sent:  Friday, Decamber 02, 2005 10:30 AM
To:

Subject: First Session in US v. Khadr (PO 1)

1. This emall is being sent st the direction of the Presiding Officer, COL. Chester.

2 The Presiding Officer intends 1o hold a ssssion, without the other members, in US v. ithadr the week of § Jan
2008 at Guantanamo Bay, Cube. At thet session, the Presiding Officer intends 10 airaign the sccused, obtsin the
accused’s desires with respect to counsel, permit voir dire of the Presiding Officer, and to discuse docketing srv
other scheduling, a motion schedule, discovery, and other matters 0 ensure a full and falr trisl. The ,
Officer will soon provide you with materisis-and the answers to @ questionnaire usad in other cases to make voir
dire efficient.

3. Advise soonest, but not iater than 1200, 8 Dec 2005 (Thureday) of eny reasons - personsi or professionat - that
would preciude your stiending and participating in this session.

4. POM 4-3 and POM 3-1 provide that any emalis 1o the Presiding Officer also be pravided 10 the Assistant,
:p‘mcw.m.unwmmmumbnmarnm

5. This emall is being piaced on he filings inventory as PO 1. The filings inventory system ls addressed in POM
1241,

8. Al current POMs (Rules of Coust) can be found st
htp:/eww defehselink.mifnewsiAug2004/commissic

T SO . T3] VRN M/COMMISNIONS ¥

BY DIRECTION OF THE PRESIDING OFFICER

Kelth Hodges
Assistant 0 the Presiding Officers
Commission

12/2/200S



US v Khadr - Reminder Page 1 of 1

Hodges, Keith

Sent: Wednesdsy, December 07, 2008 7:18 PM

To:

Subject: US v Khadr - Reminder
Atiachments: PO 1 - Khadr - Scheduling of first session 2 Dec 05.pdf

Counssi are reminded that in accordance with para 3 of PO 1 (copy sitached) counsel were told by the Prasiding
Officer to "Adviss soonest, but not iater than 1200, lDoezwsm\\ndly)dmyreaom personal or
professional - that would preciude your attending and participating in this session.”

mmmmmmmm:udmnmtnum-
sgreement to the sassion and the other provisions of PO 1.

This email will be piaced on the flings inventory ss PO 1 A,

BY DIRECTION OF THE PRESIDING OFFICER

Kaeith Hodges
wphmwm

<<P0 1 - Khadr - Scheduling of first session 2 Dec 05.pdf>>

RE 2
Page 1 of

12/712005



70 THE SECRETARY OF DEFENSE:

Based on the information available 10 me from all sources, incleding G foteal sommary fiom
e Department of Defense Criminal Investigation Tack Force dated October 25, 2004 wnd
forwarded 1o me by the Acting Deputy Secrotary of Doforise by Jetter dated Junwe 17, 2005;

Pusrsuant 10 e Military Order of November IS.M on “Detention, Treatment, and Trial of
Certain Non-Citizens in the War Againgt Tarroviem™;

I scoondasce with the Constitation sad comalstent with the lews of the Usited States, including
s Autacization for Use of Military Forcs Joint Reseletion (Poblic Law 107-40);

1, GBORGE W. BUSH, s President of the United States and Comunandes in Chief of he Anaed
Forees of the United States, hereby DETERMINE for the United States of Americs that in
relstion o Omer Ahmed Khadr, Departmant of Defonss Iniarmmnent Soris!

No. R who is nol 2 United Stetes citizen:

(1)  There is reascer 20 believe that be, af Gse relevant times:
()  isor was s member of the orgamisiticlr knows s al Quide;
®) ez engnged in, sided or sbetted, or coniipired 10 commit, acts of international
1EITOrISm, OF Scts in preparation thervibr, thet have caseed, threstcn 40-come, or
hnahnumdnnu“e&anbwmt
citizens, nationsl security, forsign policy, or sconcemy; or
{©)  Dbas knowingly harbored one or mere bidividiasls described in subpersgraphs
(o) or (b) sbove.
@  Itisin the bnerest of e United States that his be subject 1o thie Mlitsry Ordar of
Novemnber 13, 2001.

Accordinigly, it is beeby ovdered that, effective Gis day, Omar Aluned Khmdr shall be subsject o
s Military Ovder of Novemnber 13, 2001,




)
UNITEDSTATESOFAMERICA ) CHARGES:
) ) CONSPIRACY;
\A ) MURDER BY AN UNPRIVILEGED
) BELLIGERENT;
OMAR AHMED KHADR ) ATTEMPTED MURDER BY AN
afk/a Akhber Parhad ) UNFRIVILEGED BELLIGERENT;
a/i/s Akhber Farned ) AIDING THE ENEMY
) ,

1. Jurisdiction for this Military Comntission is based on the President’s detenmination of
July 30, 200S that Omar Abmed Khadr (s/a Akhber Farhad, a/i/a Akhbar Farnad,
bereinafter Khadr) is subject to his Military Ovder of November 13, 2001.

2. Khadr's charged conduct is triable by a military commmission.

3. Al Quida (“tis Base™), was founded by Usama bin Laden and others in or sbout 1989
for the purpose of opposing certain govermments snd officials with force and viclence.

4, Usama bin Laden is recognized as the emir (prince or leader) of ol Qeida.

S. A purpose or goal of &l Qsida, as stated by Usena bin Laden and other sl Qaide
loaders, is to support violent sttacks agrinst property and nationals (both military and
civitisn) of the Unitod Suites to withdraw its forces Grom the Arsbian Pesinsuls and in
retalistion for U.S. support of feracl.

6. MQndnmndmanyldm(mm

7. Botween 1989 and 2001, ol Qaida established training camps, goest houses, and
business oparations-in Afghenisten, Pakistan, and other countrios for the parpose of

; and supporting violent attacks sgainst property and nstionals (both military and
civilian) of the United States sad other cotmntries.

8. In August 1996, Usama bin Laden issacd a public “Declaration of Jikad Against the

Americans,” in which he called for the nvarder of U.S. military personnel serving on the
Arsbian Peninsula.

9. In Februery 1998, Usame bin Laden, Ayman o} Zawshiri, snd others, under the banmer
of “Intornationsl Islamic Front for Fighting Jews and Crusaders,” issued a fatwa

“Fage 1ofd



P — v v v eMtttm o rme——ia cms

(puarposted refigious ruling) requiting all Mustims sbie to do 30 to kill Americans -~
whether civilien or militery - mtqwhmd:wmhmy

10. On or sbout May 29, 1998, Usema bin Laden issued a sintament entified *The
Nuclesr Bomb of Eslam,” under the banmer of the “Intcsnationsl Itamic Front for
Fighting Jows and Crussders,” in which he statod that it is the duty of the Muslims 0
propsc a8 much Soroe s possiblo 10 tecraciac tiw enemits of God.™

11. Since 1989 menibers and sasovistes of sl Quids, known and uninown, bave carried
out numerous tecrorist sttacks, incloding but not limited to: the 'sttacks sgeinst the
mmumurwumtmumwmm
COLE in October 2000; and the sitacks on the United States en September 11, 2001,

12. Khadr was bora o September 19, 1986 in Toronto, Censida. In 1990, Kbhadr snd bis
family moved from Caneda to Poshewes, Pekistan.

18, Khade's fither, Alynad Sa'id Khadr (sk/s Akmad Kbhade a/k/a Abu Al-Rahman Al-
Mmmmw—mamawum
Project International-Canade (FEPIC), an orgasnization that, despits stated goals of
mwm»mmmm»umm
support tersorist Gaining cemps in Afghanigtan. Abmad Khedr wes & sexior al Qeida
momber and close associate of Usems bin Ladien sad numerous other semior members of
al Quida.

14, In luto 1994, Alunad Khads was ssvested by Pekisteni suthordties for providing
mbm&lmihmmhm While Abmad
Hﬁwm Khiadr retomed with his siblings to Canada 10 stay with
their grandpevonts. Khade sttended school in Canada for 0no year while kis fither way
whmmmbmmm

15, In 1996, Khadr moved with his family from Pakistan fo Jalalsbed, Afghanistan.

16. From 1996 % 2001, the Khede family traveled throughoot Afghanistsn and Pakistan,
including yearly trips to Ustens bi Laden’s compound iz Jalalsbed for the Bid
otlebration st w end of Ramsdan, While traveling with his father, Omar Khadr saw oc
personally met senlor al Quids leaders, including Usama bin Laden, Doctor Ayman A)-
Zewahiri, Mubwpmaad Abel, (o/i/a Abu Hall ol Mand), and Seif sl Adel. Khadr also
visited various oI Quids treining cumps and guest houses.

17. After sf Qaida’s terrocist sttacks agsinst the United States oo September 11, 2001,
the Khadr family moved repestedly throughout Afghanistan.

“Peezord



18, In the summer of 2002, Khadr received one-on-one, private al Qeida basic training,
m&muhmdmeMMMMnd

19. After completing his training, Khadr joincd a tewm of other al Quids operstives and
ted lasdenines inko cely detonated i ised cxnlosive devi Jtimatel
planting them ot & point where U.S. forces wers knowa to travel.

20. U.S. Forces csptured Kimdr on July 27, 2002, after s firefight resulting in the death
of one U.S. service meamber.

21. Omar Ahmed Khadr did, in and around Afghilnistan, from on or shout June 2002t
on or shout 27 July 2002, willfully and knowingly join an entérpeise of persons who
Ayman ol Zawshiri, Sheikh Sayved &l Maszi, Mubammad Atef (wk/s Abu Hafs al Masti),
Saif al adel, Abimad Sa’id Khadr (a/k/a Abu Al-Rshman Al-Kanadi), snd various other
members of the al Qaids organization, imown and unknown, 10 commit the following
murder by an unprivileged belligercnt; destroction of property by an unprivileged
belligerent; and terrorism.

22. In fistheranee of this enterprise and conspiracy, Kliadr and other members of al
Quaida comumitted the following overt acts:

a. On or sbout June 2002, Khadr received approximately one month of one-on-
one, private al Qaida basic training from an 2l Qaids member named “Abu
Haddi,™ This training was wrmnged by Omar Khadr’s father, Abmad Sa'id
Khadr, and consistod of training in the use of rocket propelied grenades, rifics,
MMMMM

b. On or sbout June 2002, Khadr conducted surveillance and reconnaissance
against the U.S, military. Khadr went t0 an sirport near Khost, Afghmnistan,
QMMU&mhmdMM' against the U.S.

¢ Onor sbout July 2002, Khadr reccived one month of land mine training.

d. On or sbout July 2002, Khedr joined a group of Al Quids oporatives and
converted land mines to improvised explosive dovioes and planted ssid
improvised explosive devioes in the ground where, based on previons
surveillance, U.S. troops were expected 10 be traveling,

¢ On or sbout July 27, 2002, Khadr and other Al Quids members engaged U.S.
mmmmmmum

“Pege S ofd



During the fircfight, Khadr threw a grenade, killing Sergeant First Class
Christopher Speer. In addition to the desth of SFC Speer, two Afghan Militia
Foroe members who were accompaniying U.S. Forcés were shot and killed and
seweral U.S. service members were wounded.

23. Omar Ahmed Khade did, in Afghsistan, on or shout July 27, 2002, murder Sergeant
First Class Chitiatopher Speer, U.S. Ammy, while in the context of and sssociated with
srmed conflict and without enjoying combetant ismuoity, by Srowing s hind greoade
that caused Sergoant First Class Speer’s death.

24. Omar Akmed Khadr did, in Afghanistan, betwoen, on, or about Juné |, 2002 and July
27, 2002, attempt to mwrdier divers persons, while in the context of and associated with
anmed conflict and without enjoying combatant imeemnity, by converting lend mines to

- » ’ I (] ' - “ ". ;l. d. a ! _ l L3 i_ 3 nnh
ground where, based on previous surveillance, U.S. troops were expected to be traveling,

25. Omar Ahmed Khadr did, in Afghanistan, on divers ocpations between on or sbout
June 1, 2002 and July 27, 2002, while in the context of and associated with anmed
conflict, intentionally aid the eneny, to wit: al Quida.

“Paoeord



Military Conamission Case No. 05-0008
)
UNITED STATES ;

v. ; Approvel of Chacges
OMAR AHMED KHADR ) November 4, 2008
o/k/s Akber Parbad )

o/k/a Akbber Farned )
)

The charges agsisst Omar Ahmed Khedr (»/i'a Akbber Farbad, o/t/s Akbber
Furmad) sre spproved. Reficersl fbe trial and sppointeent of & panel of officors 0 swrve a8

l%m"“‘m%

JolmD.
Appointing N
for Mililwry Coounissions
) La— RES
] (Khadn
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Military Commission Case No. 05-0008
)
UNITED STATES ) Military Cosmnission Members
) ,
OMAR AHMED XHADR
o/i/s Akhbar Fathad ; NV 23 %
o/k/s Akhber Farnad )
)

'l‘hebnomoﬁun are appointed to serve as members and alternate members,
, of & Military Commission for the purpose of trying sny and all charges
M!ﬂrﬁlhﬂhmm The Military Conunission will mest at sach
times and places as directed by the Appointing Anthority or the Presiding Officar. Bach
member or alternate member will serve until remisved by propersuthocity.

In the event that one or more of the members, not including the Presiding Officer,
is removed by the Appointing Authority, one or more of the altemnate members will
sutosastically be sppointed, in ovde, o replace the removed ssember(s), until either all
removed members have bomn replaced or no altermate members rengin. Should the
Presiding Officer grant a challenge for cause againat any memiber, that mamber will be
removed a3 a member, excused from forther proccedings, and amtomiatically replaced by
the next alternate maember. Any siternite member sppointed under the automatic
replacement provisions herein described shall beocomie a mutnber of the commission and
shail be subject to removal and sutomatic replacement as if originally sppointed as a
member. In accordance with Paragraph 4(A)(1)&(2) of Military Commission Order No.
1, should no altesnate member be available to replace any member [ remove or any
member reamoved pasuant to & challenge for canse, and provided that af least three
members, in addition to the Presiding Officer, remain, the copsnision may proceed
without appointment of additional members.




Military Cominiission Case No. 05-0008

)
UNITED SYATES )
)
V. )
) Referral
OMAR ARMED XHADR )
o/k/a Akbbear Futhad ) XN 23 36
sk Akbber Famed )

)

The charges against Omar Abmed Khadr (3/k/s Aklibar Fachad, 8/cs Akbber
Famad) are referred, as s aoncapital case, 40 the Military Commmission identified in
Appointing Ovder No. 05-0004. As 3000 18 practicsble, the Preaiding Officer will

conduct thoee sessions he deems appropriste to ensare the cxpeditions condoct of the
tisl.
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December 2, 2005

SUBIJECT: Detailed Prosecutors

Consistent with my suthority as Chief Prosecutor and the provisions of Sections 4B(2) of
Military Commission Order No. 1, dated August 31, 2005, and Section IB(9) of Military
Commission Instruction No. 3, dated July 15, 2003, all previous detailing ordess are rescinded
and the sbove named counsel are detailed and designated as follows:

Deaailed Pros

.
AL I

MORRIS D. DAVIS
Colonel, U.8. Air Force

Chief Prosecutor

Office of Military Commissions

Deputy Chief Prosecutor

— iy
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL

1620 DEFENSE PENTASON
WASHINGTON, DC 30801-1630

29 November 2005
MEMORANDUM DETAILING DEFENSE COUNSEL
To: Captain Jobn J. Merriam, JA, USA

Subj: DETAILING LETTER RBGARDING MILITARY COMMISSION
PROCEEDINGS OF OMAR AHMED KHADR

1. Pursuant % the authority granted 10 me by my sppointment ss Chief Defense Counsel;
Sections 4.C and 5.D of Military Order No. 1, daled Angust 31, 2005, snd Section 3.5(8)
of Military Commission Instruction No. 4, dated Septentber 16, 2005, you are heraby
m-mmadmmwwm
Omsr Abmod Khadr. Your appointment exists until sach tioss s sny findings
and sentence becoms final as defined in Section 6.H(2) of Military Commissicn Order No.

1, unless you sze excosed from representing M. Khadr by s competent suthority.

2. In your representation of Mr. Khadr, you are directed to seview and comply with the
President’s Military Ovder of Novemtber 13, 2001, “Detention, Trestment, and Trial of
Certain Noa-Citizens in the War Agsinst Terrorism,” 66 Fed. Reg. 57,833 (Nov. 16, 2001),
Military Commission Orders Nos. 1 aad 3, Military Commission Instroctions 1 through 9,
and ofl Supplementary Reguistions and Instructions issued in accordance therowith. You
e directid $0 ensure thst your conduct snd activities sre consistent with sl applicable
prescriptions end proscriptions.

3. You are dizected to inform Mr. Kbade of his rights before a Military Commsission. In
the ovent that M. Khadr chooses %0 exercine his rights 10 Selocted Military Counsel or his
dﬂhﬁvﬂhb‘us%ﬂu&mmm“hﬁwm-ms

4. In the evant that you become aware of a coutlict of interest asising from the

of Mr, Khadr before « Military Cominission, you shisl] immedistely infbem
me of the aature and facts concaring such conflict. You should be aware that in addition
to your Stato Bar and Service Rules of Professional Conduct, that by virtus of your
appointment to ropresent M. Khadr before » militery commmission, you will be subject to
professional supervision by the Departmaent of Dafinss General Counvel.

S Ynm&udbhﬁmmddltmﬁrmmoem
oquipment, and supplics necessary for preparstion of the defionse of M. Khadr,

A

mmmhmm
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-
Colonet Morris Davis

Ty
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DEPARTMENT OF DEFENSE
OPFFICE OF THE CHIEF DEFENSE COUNSEL
1880 DEFENEE PENTAGON
WASHINGTON, DC 30301-1620

Novemberxr 30, 2005

I-ﬂmummmmhﬂmmun
member of the defense team representing Mr. Xhadr before
Military Commissions.

As a member of the defense temm, you have a confidential
uhttmhtputhothu-‘-bm mmmun.
Khadx. This confidential relatiouship gives Nxr. Khadr the
privilege to refuse to disclose and to prevent any other perasce
from disclosing confidential commmications mede for
facilitating the rendition of professiocal legal services to Mr.
Khadr. Such confidential commmicatioms include commmications
between r. Xhadr and nesibers of the defense team. A
commmication is “confidential® if not intended to be disclosed
to third persoms other than those to whom disclosure is in
furtherance of the rendition of professional legal sexvices to
n.wrummvmrummmu
the communication.

If you have any quastioms regexrding youx status or the
documents please Ao not hesitate to oontact

requasted/regquired &
my otfice at (NN

14



AMERICAN UNIVERSITY

WASHINGTON, DG

July 14, 2005

Office of the General Counsel, Depariment of Defense
1600 Defense Pentagon .
Washington, DC 20301-1600

Dear Chief Defense Counsel:

Purscant 10 Military Commission Instruction No. 5 (Do) MCI No. S, Apil 30,
memxlmmmmﬂmd-ym
for membership in the pool of availeble Civilian Defénso Cotinsel. I have enclosed the
Sollowing docaments to comply with the requirements of the instraction:

1. A certified true copy of my valid U.S. pessport, demonstrating that l am a US.
citizen;

2. An official certificate from the Bar of fhe District of Columbia demonstrating that
T am & admitied to practice lew in that jurisdiction, dated within 3 months of your
receipt of this spplication;

3. My sworn statemant identifying all jurisdictions in which I have bean admitted or
appliod for admission, s well as my attcstation that I have not been the subject of
wmmwumm»mmww
law in any of these jurisdictions; :

4. A propecly executed Anthorization for Relcase of Information;

S. My statement regarding my current security cloarance at SECRET level;

6. A properly executed copy of the Affidavit And Agreemént By Civilisn Defunse
Counsel,

RE 10
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00 Judizmn Auvoss, AW, m&-w

Faskiogien, 5. €.

w2/ sn-me

I, GRRLARD PIRKSTCN, JR., Clerk of the District of Columbia

Court of Appeals, do hereby certify that

RICHARD J. WILSON

was on the

day of SEPTEMBER, 1990

duly qualified and admitted as an attorney and counselor and

entitled to practice before this Court and is, on the date

indicated below, an active member in good standing of this Bar.

17

In Testimony Whereof, I have
hereunto subacribed my name
and affixed the seal of this
Court at the City of
Washinqton, D.C., on June
30, 200S.

GARLAND PINKSTON, JR., CLERK
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Swern Netarined Statement
OfBichand 1. Wiisen

L, Richard J. Wilsoo, submit the fbllowing ststement, duly sworn sad notarized:

1. Tam admitted 0 practice law in Iilinols wad the Distriet of Columbia. My original
admission in Niincls wes in 1972, snd my stetus there has been inactive since
: 2001 because I 20 longer reside in or practice lsw there. I wes
admitted to practics in the Disirict of Colombis in 1990. I have not applied to any
other state jurisdiction for admission, but am admitted t0 practice befors several
foderal district and appeliats cowts, including the US Court of Appesls for the
Armed Services (1995) sad the United States Supremes Comt (1979). I am siso
duly quelified %0 practice as defbase counsel belbee the Special Court for Sl
Laone, 3 special crimine! tribusel for intersational and war crimes in thet country.

2. I bave never boen the subject of any smnction or disciplinery sction for

:maqumqh%bﬂl-ﬂdum

3. mmmymcmmwmumhh
been imposed o= or made agaiast me.

4. 1have boen granted a walid and current security clescance at the SECRET level.
Interim clearsisce was granted on September 15, 2004, and both beckgrovad
investigation and fisal clesrance were granted on December 2, 2004.

1 oath snd nffirm that the preceding statements are true.

= m“&*‘g‘
L

Swphesie Ann Fils
Notesy Pullis, sy

RE 10 (Khldg
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ANNEX A to Depertment of Defense Military Commission Instraction No. S,
“Qualification of Civilisn Deficnse Coumeel™

UNITED STATES OF AMERICA

Authorization for Release of Information

(Carefully read this authorization to relesse information about you, then sign and date it
mink)

IM&WMO&J%MWJ

membezship in the pool of Civilian Deferme Counsel available to represent Accused
before military commissions, to obtain any informetion from amy cowrt, the ber of any
State, locality, district, tesritory or possession of the United States, or fiom any other
governmental guthority.

This information may include, but is not Emited to, information relating to: aay
Mh:nﬁy%maﬁﬁuwbmw
practice law in amty jurisdiction, including action by the jurisdiction upon such
application, together with my curvent status with regard 10 the practice of law in such
jurisdiction; any senction oc disciplinary action %0 which 1 have been subject for
misconduct of any kind; snd sy formal challenge to ury fitness to practice law,
regavdicss of the outcome of subsequent proceedings.

1 anthorize custodians of such records or information and other sources of information
pertaining to me to release such at the request of the officials named sbove, regardiess of
any previous agresment to the contzary.

I understand that for certain custodinns or sources of information a separate specific
release may be required and thiat 1 may be contacted for the purposes of executing such at
a later date.

I understand that the records or information released by custodians and other sources of
information are for official use by the Department of Defiense, only for the purposes
mwumqumu Department of Defease only ss

Copies of this authorization that show my signature are as valid as the originel sigaed by
me. This suthorization is valid for five (5) years fiom the date signed or upon
Mn“mﬂmﬂhmdmmtlm

20



mnnmdmmmwms “Qualification
of Civilina Defense Counsel®

AFFIDAVIT AND AGREEMENT BY CIVILIAN \N DEFENSE COUNSEL
Purscant to Section 4(CY(3)(b) of Departeent of Defense Militacy

omomm wmuruwmmmacmm
United States Cittrens in the War Against Tervovism,” dased March 21, 2002 (“MCO No.
1), Military Coeamiesion Eastractions No. 4, “Rsspocatbilities o the Chief Defumse
Counsel, Detailed Defense Cownsel, md Civitisn Defenss Couise!™ ("MCI No. 4") and No.
S, “Qualification of Civilian Definse Counsel™ (“MCT No. 5™, snd in accordence with the
m&mmmaiumu.mx.mw-umdd
mwuuwwmﬁsr&mswxw)
("President’s Mititary Order™), 1 [Nime of Civilian Atiorney], meke this Affidavitand
Agreement for the pupsoses of epplyiug for qualification as 8 member of the pool of Civilian
Defense Counsel svailable 10 represent Accused belixe militery conmmissions and jerving in
thet capacity. '

L Qsthsor Affirmaions 1swear or affirm fhar the following informetion is rue 10 the
best of my knowledge and belief:

A. 1 bsve read and understand the President’s Military Order, M4CO No. 1, MCI No.
4, DI No.5, a0d o ofher Militery Comumission Orders aod lastructions
concenting the Tules, segulations and istractious spplicabic 1 trial by military
commissions. T will read sl funze Orders sad Instructions appliceble 10 risls by
militery commissions.

RE 10
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Dab MCI Ne. §, Annex B, Apell 38, 2083

Agzecipents. | heesby agroe to comply with all applicable reguiations and instractions for
counsel, including any rules of court for conduct during the course of proceedings, and
specifically agree, without limitation, to the following:

A. 1will notify the Chicf Defense Counsel and, a3 applicable, the relevant Presiding Officer
imosedistely if, sfter the cxscution of this’Afidevit and Agresment but prior 1o the
conclusion of proceedings (defined as the review and finel decision of the President or, if
designated, the Secretary of Defense), if there is any changs in any of the information
provided in my spplication, including this Affidevit and Agreement, for qualification as
member of the Civilien Defense Counvel pool. | understand that such notification shall
be in writing snd shall set forth thie substantive natuss of the changed information.

B. Iwill be well-prepared and will conduct the dofense zeslously, reprossating the Accused
throughout the military commission process, from @he inception of mry represcatation
through the completion of amy post trial proceedings as detailed in Section 6(H) of MCO
No. 1. I will ensure that these procesdings are mry peimary duty. 1 will not seek to delay
or % cotic the proceodings for ressons relating 10 metters that arise in the course of
mwmumm or personsl sctivities thet are not related to militacy
commission proosedings.

C. The Defionse Team shall consit cntirely of atyself, Detailed Defnse Counsel, snd other
pecsomnel provided by the Chief Defonss Cownsel, the Proskling Officer, or the
Appointing Authority. I will make no claim against the U.S. Government for any fees or
costs associatod with rry conduct of the defnse o releted activitios or efforts,

D. Recognizing that my representation does not relieve Detailed Defenise Counsel of duties
specified in Section 4(C)(2) of MCO No. 1, I will work coopesatively with such counsel

2 ~ RE10 (Khad
Page 9 of 1
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DeD MCI No. 5, Aunex B, April 30, 2005

to ensure coordination of efforts and o onsure such counsel is capable of conducting the
defense indopendently if necessary.

E. During nzy representation of sn Accused before military commissions, uniess 1 obtain
approval in advance from the Appointing Authority or the Presiding Officer to do
otherwise, 1 will comply with the bllowing restrictions on my travel and
. jcati '

1. 1 will not discuss, transmit, commmnicate, or otherwise share documents or
inforniation specific 10 the cass with agyons except as is necessary to represent my
cliesit before s military commmission. - In this regeed, 1 will limit such discussion,
transmission, connmunication or sharing to: (a) persons who have beca designated a8
mombers of the Defense Team in acoordance with applicsbic, rules, rogulations, and
instractions; (b) commission personinel participuting in the procoedings; (<) potential
witnesses in the proceedings; or (d) other individuals with pesticulerized knowledge
that may assist in discovering relevant evidence in the case. In the case of doubt, |
understand thet I have an affiemative daty to request clarification from the
Appointing Authority or Presiding Officer befors discussing, trenemitting,
communicating, or otherwise sharing documents o informtion. 1 understand that
nothing in this agrocxsent aliows ms 10 disregard any laws, rulos, rogulstions, or
instructions govering the handling-of classifiod information and meterial, or other
Protected Information.

2. Once proceodings have begum, | will not trave! from the site of the proceedings
without the spproval of the Appointing Authrisity or the Presiding Officer.

RE 10 (Khadr)
3 P-zgu(oonz
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- DeD MNCI Na. 3, Aunex B, Aprl 30, 2003

Mmm\meMMWWﬂMMﬂII
make eny public or private statements regarding any closed sessions of the proccedings
or any classified information or material, or document or material constituting protected

G. 1understand and agree to comply with all rules, regulations snd instructions goveming

the handling of classified information asd material or other Protected Information.

H. 1 understand that there mey be reasonnable restrictions on the tisne and duration of contact

L

1 may bave with my clicat, as imposed by the Appointing Authoeity, the Presiding
Officer, detention authorities, or regulation.

1 understand that my communications with my cllent, even if traditionally covered by the
atwomney-client privilege, may be subject %o monitoring or review by government officials,
using any availsble means, for security and intelligence purposes. I understand that any
mm-mmupmhwmmwwm
suthoeity, and thet any evidence or information derived from such communicatioas will
not be used in proceedings against the Accused who made or received the relovant
communication. I further understand that comnwnications are not protected if they
would facilitse criminal acts or s conspimcy to commit criminal acts, or if those
communications are not related to the seoking or providing of legal advice.

1 agroe that I shall revea! 8 the Chief Defnse Counsel and sy ofher appropriate
sutherities, infoxmation releting to the represtattion of my clicat 10 e exteot that
reasonablly belicve nocessmry to preveat the commission of s fitiro Crictinal act thet
believe is fikely o resultin death or subetantial bodily kaems, oc significent impairment of
national security.

RE 10 (Khadr)
4 Page1(1 of 12
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Do MUI Ne. 3, Amnex B, AprE 38, 2003

K. T understand and agree that nothing in this Affidavit and Agreement creates any
subetentive, procedural, or othes rights for me-as counsel or for my clisnt(s).

s

Nl
Print Name:
Address:
Date:
 STATEOF
éuadu«hg;n w
COUNTY OF

mwmwmnuwms-{mﬂ;wof

T st

Wy Comaieioa Bghee

RE 10 (Khad
s Page 12 of 1
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DEPARTMENT OF DEFENSE
mwuwwmm

1520 DEFENSE PENTAGON
WASHINSTON, OC 20301-1680

November 28, 2005

American University Washington College of Law

Washington, DC 20016
Re: Uni Ea v. Khadr

Dear Professor Abmad,

I sm pleased to inform you that you have been detailed as a
member of the defense team representing Mr. Khadr before
Mlitary Commissions.

As a mamber of the Gefemse tesm, you have a oonfidential
Mﬂuwm&mm nllllr
Thady. This confidential relat tho
privilege to refuss to disclose
from disclosing confidential commmications mede for
facilitating the rendition of professional legal sexvices to Nr.
Xhadr. Such confidential communications include commimications
betwesn Mr. Xhadr snd mambers of the defense tesmm. A
commmioation i¢ “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is in
furtherance of the rendition of professicmal legal services to
Nr. Xhadr or those reascnably necessary for tha transmission of
the commmication.

§E
i
4
i
B

O gt
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DECLARATION OF MUNEER L. AHMAD

1, Muncer L mwmmmamma&m s:muu
the following is true and correct:

1.

1 am an Associate Professor of Law at American University Washington Colloge
of Law in Washington, D.C.

I was admitted by application to practice law in the District of Cohumbia on
September 8, 2004,

1 was admitted by examination to practice lew in Califomia on December 21,
1997. Since 2002, I have been in inactive status in Califoraia becsuse I no longer
reside or practics law there.

T was admitted by examination % practice lrw in New York on Septansber 23,
1997.

I have not been the subject of any sanction or disciplinary action by sy court,
bar, or other competent govemmental authority for relevant misconduct.

‘Signod this LU of November, 2005, at Washington, D.C.

s
o 9.0

Munrl.l&hpd

oy
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ANNEX B 10 Deparument of Defense Military Commission Instroction No. 5, "Qndiﬁutiou
of Civilian Deferae Counse!”

AFFIDAVIT AND AGREEZMENT BY CIVILIAN DEFENSE COUNSIL

Pussuant 1o Section 4(C)(3)) of Depertment of Defense Military
Cocamission Order No. 1, “Procedures for Trials by Mititary Commissions of Certain Noo-
Unised Stutes Citizens in the Wer Against Tovrorism,” dased Masch 21, 2002 (“MOO No.
1), Militery Comsaissios Istructions No. 4, “Responsibilities of the Chief Defense
Counsel, Datafled Defense Connesl, and Civilian Defomse Counsel™ ("MCT No. 47) and No.

5, “Quafification of Civilian Deferse Counsel” (*MCI No. 5), snd in accordance with the
Presideot’s Military Ovder of November 13, 2001, “Detention, Trestment, and Trial of
_ Certain Non-Ctizens in the War Agsinst Tervoriam,” 6 FIL 57833 (Nov. 16, 2001)
("President’s Military Order™), 1 [Name of Civilian Atorsey), miske this Affidavit and
Agroement for the purposes of applying for qualification as & member of the pool of Civilinn
Defienso Counect available 10 reprosent Accused before military cormmissions and serving i
that capecity.

L Ostisor AfSiomations. Isweer or affirm that the following informetion is true 10 the
best of mry knowiedge and belicf:

A. 1 have rend snd understand the President's Military Order, MCO No. 1, MCI Na.
4,MCI No.5, aad al) other Mitisary Commissica Orders and Instructions
concerning the rules, reguiations and instrottions appticable to trial by miliry
commissiocs, | will resd all fusars Ovders and Mastructioss appicable 10 trisls by

>

militery commissions.

RE 11
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DoD NC1 Na. $, Auusx B, Felwnary 5, 2004

B. 1am aware that my qualification as a Civilian Defonse Connsel does not guarsnsee
my presence at closed military commission proceedings or guarantee my access to
any information proteciad under Section S(DXS) or Section 9 of MCO No. 1.

Asrocsaoats. luebywbmmﬂimﬁubkmnd.m
for counsel, including any ruics of court for conduct during the coarse of procesdings, -
and specifically agres, without limitation, to the following:

A. 1 will notify the Chief Defnse Counsel and, as spplicable, the relevant Presiding
Officer immediately if, after the cxocution of this Affidavit and Agreement but
peice t0 the conclation of procesdings (dcfined ss the reviow and final decision of
e President o, if designated, the Secretary of Defonse), there is any materisl
cleogs ia any of the information provided in my application, incloding this
AfBdsvit and Agroement, for qualification as member of the Civilian Definse
Counpel pool. T understand that such notification shall be in writing sad shall set
forth the substantive nature of the changed information.

B. T will be well prepared and will coudust the defense zealously, representing the
Accused throughout the military comnmission process. from the incoption of my
reprussntation through the completion of asy posi-trist procsedings as detailed in
Section 6(H) of MCO No. 1. lﬂnmthtt.llum-eqm
duty. Prior 10 undertaking representation of an Accused, [ will snsure that | can
commit sufficient time and resources to handie an Accuyed’s case expeditiousty
through its conclusion. hmﬁmlmmﬁaﬂum

o
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Dol MC1 No. S, Annex B, Feivnary 5, 3004

Officer may deay any request for & delsy or continsance of proceedings based on
1083003 relating to nuaners that arise in the course of ry law practice or other
W«Wﬁvﬁ-ﬁnmmﬁmdnmm
procoodings, if in the Prosiding Officer’s determination such & coutinvation would
exressonsbly deisy the proceedings.

c The Defense Team shall consist entirely of myself, Detsiled Defense Counsel, and
other personnel provided by the Chief Defense Counsel, the Presiding Officer, or
the Appointing Awthority, ] undicrstand I must include the justification for
particular individuals 10 be added to the defense team in & request 10 the Chief
'Defonse Counsel, the Presiding Officer, or the Appointing Authority as
gppropriste, and 1 will state any special requests regarding access to the Accused,
Protected Information, a3 dufined in MCO No. 1, Paragraph 6.D.5.a, or the sbility
¥ enser into & confidensial relationship, Regarding entoring into e coufidenial
relationship, ] understand that those determined eligible 10 receive sttorney
confidences or attornoy work product will be required to complete an affidavit
m&»ﬁmwnWWMMwmm,
product. 1 farther understand that thoss T request 16 beve access 0 an Accused,
other detainees, or Protected Information will be required to obeain a security
clesrance and be specifically approved for access 10 each individusl or item of
Protecied Information requosted, prior to accees being granted. KWM
nothing in this agreemont allows me 1o disregand any laws, rubos, regulations, or
instructions governing the hundling of classified information or other Protected

30



Dol NCI Na. 3, Annex B, Febvuary 5, 2004

Informetion. 1 will make no claim ageinet the U.S. Goveramesnt for any fees or
‘costs associated with my conduct of the defense or relafed activities or fforts.

D. Recogaizing that my representation docs not relieve Detailed Desense Counsel of
duties specified in Section 4(C)(2) of MOO No. 1, I will work cooperatively with
mMNdedﬁmﬂwmuHMu
mwmummwm

E. Dering my ropresentation of an Acoused befbwe mifitary commissicas, ualess 1
clbtain approval in advance fom the Appointiag Antbority or the Presiding
Officer 10 do otherwiss, T will comply with the following restrictions on my travel
and communications: :

1. Twill not discuss, tranemic, communicate, or otherwise share documents
or information specific to the case with anyone except as is necessary lo
ropresont my client before & military commission. In this regard, 1 will limit
such discussion, tranemigsion, communication or shating to: (s) persons who
have been designatsd as members of the Defaase Team in aceordance with
spplicable rules, regulatioas, and instractions; (b) commission personnel
perticipating in the procecdings; (c) potential witnesses in the proccedings; or
(d) other individuals with particularized knowledge that may sasist in
discovering relevant evidence in the case. Such discussions, transmissions, or
with defense tasks that | romy have otherwise personally undertaken consistent
with this agreement, and any other applicable laws. military commission

i
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Dabr MC3 No 3, Asmex B, Fetvrnary 5, 2004

_mmmmum 1 understand that | may
not share attorney confidences, attormey work product, or any Protected
fmﬂwﬁcdewMBNd&m
Team in accordance with paragraph B{C) of this affidavit. In the case of doubt
reganding whether | may share informatica shout s cese with another, |
understand that 1 have an affirmative duty to request clarification from the
Appointing Authority or Presiding Officer before discussing, transmitting,
communicating, or otherwise sharing documents or information. | understand
thxt nothing in this sgreement allows me to disregard any laws, rules,
regulations, or instructions goveming the handling of classified information
and material, or other Protected Information.

2. Once proceedings have began, I will not travel from the sife of the
proceediogs without the spproval of the Appointing Authority or the Presidiag
Officer. 1understand the Presiding Officer or the Appointing Authority will
pot unrcasonably restrict wavel from the site of the proceedings during
extended breaks in commission procoedings.

F. Atnotime, to include sny period subsequesit to the conchusion of the proceedings,
will [ make snry public or private statements regarding any closed sessions of the
proceedings or any document or material constitwting Protected Information under
MCO No. 1. This restriction does siot apply to discussions with other members of
the Defenge Team or the Chief Defense Counsel who are appropristely amthorized

RE 11 (Kh:gz
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DaD MCINo. 5, Anmax B, Februsvy 5, 2004
o receive the spocific Protecied Iinformation in question, whes such disclosure is
Mmmmm@uﬂmuummy
MMGMW luul-mdthmﬂuumthu

mammwwmmmm«m
goveming the handling of Protected Information.

G. 1 understand and agree to comply with all rules, regolations snd instructions
goversing the bandting of classified information sad material or other Protected
Infoemation.

H. T understand that there may be reasonable restrictions on the time and duration of
contact I may huve with my client, a3 imposed by the Appointing Authority, the

I  lunderstand that conuounications with an Accused are not peotected if they
would facilitate criming! acts or 2 conspiracy to commit criminal acts. or if those
communications are ot relatod 1o the seeking or providing of legal advice.

J. Iagreethet 1 shall reves! 10 the Chief Dofimes Counsel, and any other appropriste
suthorities, infornation refating to the representation of my client 10 the extent
that | reasonably helicve necessary to prevent the commission of s fitwre criminal
act that | beliove is likely to result in desth or substantial bodily berm, or
significant impairment of netional security.

M rae8old
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Do MC1 No. 3, Aunuz B, Fawuary 5, N804

K. J understand and sgres thet nothing in this Affidavit snd Agreement creates any
substantive, procedural, or other rights for me as counse! or for my client(s).

wnl= Y ALD

_ et
STATE OF )

e g

)

Sworn to snd subscribed befors me, by AUAEURAINMAT iy 1 gay of

- Yavomber, npS § i 9‘(‘«%

My commission expires: r!'“-

e
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OFFICE OF THE SECRETARY OF DEFENSE
OPFICE OF MILITARY COMMISSIONS
1000 DEFENSE PENTAGON
WASHINGTON, DC 20301-1000

NV 18 =

MEMORANDUM FOR: Colonel Robert S. Chester. United States Marine Corps
FROM: John D. Altenburg, Jr., Appointing Authority for Military Commissions
SUBJECT: Sclection as a Military Commission Member — Presiding Officer

I have selected you io serve, in the capacity of Presiding Officer, as a Member of s
Military Commission convened pursuant to the President's Military Order of November
13,2001, "Detention, Treatment, and Trial of Cortain Non-Citizens in the War Against
Terror."

In accordance with the duties of the Presiding Officer cutlined in paragraph 4(A)(5)
of Military Commission Order Number 1, August 31, 2005, you will preside over those
Commission procsedings to which you are appointed. You will be notified of the time
and location of specific Commission proceedings at 2 future date,

Questicas you have regarding purely administrative matters should be addressed to

o
P e

John D. Altenburg, Jr.
Apointing Anthoes
for Militsry Commissions
ce:
Secretary of the Navy
Commandant of the Marine Carps
General Counsel for Department of Defense

N . . RE 12 (Khady

Page
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First Session in US v. Khadr (PO 1) Page 10f3

Subjest: RE: First Session I US v. Khadr (PO 1)
CPT Merriam,
Thank you for your reply.

1. Of course the Presiding Officer and the parties want to know Mr. Khadr's decision
with respect to counsel as soon as you know it, and what you believe you and the curreat
defense texm may and may not do in the absence of any addition to the defense team.
Still, the Presiding Officer directs that current members of the team - even if additional
counse] are to join it - be prepared to conduct voir dire of the presiding officer, enter (or
resecve) pieas, and discuss as much as possible counsel’s individual calendars and the
general trial calender.

2, Please make the necessary arrangements to be at GTMO, and assist Mr. Khadr’s
civilian counsel to do so as well.

3. This email will be added to the filings inventory as PO 1.

BY DIRECTION OF THE PRESIDING OFFICER

¥akth Modges
Asuiutart 10 the Prasiding Officers
Wiltary Commission
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First Session in US v. Khadr (PO 1) Page2of3

Sir:
| know of nothing at this time that would preciude me from being present for this

| must nots, however, that | am siill in the process of assembling the defense team.
+ | was detailed to this case on 28 November, and my detaiing order specifically
requires me to inform Mr. Khadr of his rights before & military commission,

his right to Selected Military Counsei IAW DoD MCO No. 1 and MCI No. 4. | have
not yet had the opportunity to meet my client — | will be mesting with him in mid-
DEC and explaining his rights to him. 1

If my client requests Seiected Military Counsel, and that request is granted, then
that counsel will sssume the role of “lead counsei” for this case. Voir Dire, entering
pleas, and the other things scheduied to be accomplished st this initial session are
traditionally duties performed by the lead counset for the defense. Thus, | am not
wﬁn“mmhmnﬁﬁmhbrﬂndeﬁnumﬂ“ﬂm‘mhnm

vit,

JJ, Marriam
CPT,JA

1, This smail ls being sent st the direction of the Presiding Oficer, COL Chester.

2. The Praniding Oficer intends 10 hold a session, without the ollier mambass, In US v. I0wdr the week of 9 Jan
2008 ot Guantanemo Bay, Cubs. At thut seesion, the Presiding Ofissr intends to srraign the accused, cbisin the

=
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First Scasion in US v. Kindr (PO 1) Page 3of3

Mmmm»mmwhuur:dnqﬂz.:bmwm
other scheduling. 2 motion schadule, discovary, and olher regliers 10 SARES 8 folrwlal. The Presidng
rﬂmwwﬂ“wumblm-lh*nbmﬂ

3. Advise sosnast, but nat iater than 1200, & Dec 2008 (Tihureday) of srsy reesons - parsonal or professionsl - hat
would preciuds your sttending and participeiing in this session. i

POM 4-3 snd POM 3-1 provide et any emalls 1 1he Preskiing Oficer aise be provided 10 The Assistent,
&mmmuugwm That requicumant is selisfied by a “reply alt* 1o this

5. This emal is being piaced on the flings inveniry 38 PO 1, The Sings isventory eystem is addressed in POM
121

S Al cmvent POMS3 (Rulss of Const) can be found st

i
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First Session in US v. Khadr (PO 1) Page | of2

Hodges, Kelth

Sent: Thursdey, December 08, 2008 3:48 PM
To:

Cs:

Subject: RE: First Session in US v. Khadr (PO 1)

Desr Ni. Hodges,
Sany for e delny in seepornding. | will NOT be in altendance for the first seesion.
Richerd J. Wilson

1. This small is being sent at the direction of The Presiding Oficer, COL Chester.

zmmmmum-mmnnmhuv Khadr the week of § Jen
2008 st Guantanamg Bay, Cuba. At hat session, he Oficer intends 10 arraign he accused, obisin the
mm*mnmmmmu Presiding Officer, and i discuss dockeling and
molion schedule, discovery, nmhmauuummm
&Mﬂmm,wﬂhmmhmba“‘ in olher cases 10 meks voir

ammuuummommmd 10680RS ~ pareonal or professions! - that
would preciuie your atiending and perticipaling in this -~

M’WN“MMMM smalis 1o the Presiding Ofcer aleo be provided 10 the Assistant,
Opposing Cournet, parsiegels, and ?HWTHMb“uaMI‘hW

§. This emall is buing placed on the flings kweniory as PO 1, The flings nveniory system is addressed In POM

12-1,
RE14(IO.¢3
Puege 1 of

12/9/2005
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First Scsion in US v. Khedr (PO 1)

0. Al cuent POMSs (Rulss of Cowr() omn be fousd

el Ll b )

1. "Fia_a.a. J P VN Y | A e moa”

BY DIRECTION OF THE PRESIDING OFFICER

. Kellh Hodges

Assistant to he Presiding Oficers

40
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First Session In US v. Khadr (PO 1) Page 1 of 2

Sent:  Thursdey, December 08, 2008 3:52 PM
To:

Ce:
Subject: RE: Firet Sesslon 2 US v. iair (PO 1)

Nir. Hodges:

| am avalsbie ©© stiend the hearing In Mr. Khedr's cass on Janusty 10, 2000, However, ey collengus Richard
Wieon, who is lead civillan defense counsal, is not aveliable. i

Plesse note that as of now, K. IChadr has not consenied 1o being represented by milllary defense counsel. In
addiion, becttss he has not mat with couwel 5inoe charges wers issusd ageinet him, he as not consented 1
Nr. Wilson or mysell representng him in the miliary commission process. in the abesence of suthorization end
Instruction, | am thernfon abia 10 cemmit only to My avallsbilty. Until kiv. Khadr has exsrcissd his right 1
mm 160 not helieve it s sppropriste 10 procesd with voir dire of the Prasiding Oficer or with 1he sntering of 8

1. This amail is being s8nt st the direction of the Presiding Oficer, COL Chester.

2 The Presiding Officer intents o hold 8 session, without the other members, In US v. Iadr the week of § Jen
mcwn.an:nmm:mmm» . bumuﬂ::
other seheduling, s mofion schedule, dﬁw.n“mbmaﬁuuumm

R
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First Session in US v. Khadr (PO 1) Page 20f2

Officer will 300n provide you wih melerisie and the answers ib a questionnaire Used In other caves o maie voir
dire efficlent.

ammumuwamowmmdqm povaonal or professionat - that
would preciuts your sthending and pariipating in this session.

4. POM 4-3 and POM 3-1 Mlﬂ omals 1 $he Proskiing Oficer alst be peovided 1o he Assisiant,
Opposing Counesl, passiagely, and gwummu“uamwsm

:.}T:ﬁ“bm”“wl'“m.m 1. The fllngs inventory system is addresesd in POM

6. Al current POMs (Rulss of Court) can be found at

BY DIRECTION OF THE PRESIDING OFFICER

Kelth Hodges
Assistant 1o the Presiéing Oficers

o

42



First Session in US v. Khadr (PO 1) Pago 1 of3

Hodges, Kelth

From:  Hodges, ke {ENNENNEND
Sont:  Thuadey, December 08, 2008 412 PM
Te:

Ce:
Subject: RE: First Session in US v. Khedr (PO 1)

Thenk you Professor Ahmad,

mmmumn-—nu  Profesear Wieon, and Captain Merrier heve sent and
he will provide & Feapones - probably fwough me, his A

One of the purposss of e sesslon, as indicated by PO 1 (thet is our ling system - 8 PACER of sorls) is 10 obiain
M. Khadr's desires with respect 10 his representation. | do not think Rt would come 38 & surprise If the defense
wnmnmunmmm-hmnmum

1 ook forwand 1 meeling you.

Mr. Hodges:

| arm aveliable 10 sitend the heering in Mr. Khadr's case on January 10, 2008. However, my collsague Richard
Wiison, who s lead ciullen defenss counsel, is not svailable. . ad

Plesss note That 28 of now, Mr. mmmmnmm ailtery defonse coungel. In
sddiion, becauss he has nat mat with counsel sinos charges were isswed wmumumn

Ny, m«wmmmumm In Gw sbeencs of suthorization and
instrucion, | am therefore able © sommik only o my . Unill Me. Khacd has exsrclved his right ©©
wmd Iamhﬁnlhmbm ofthe Presiding Officar or with the entarding of a-

i
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First Session in US v. Khadr (PO 1) Page2of3

1. This emall is being sent st the direction of the Preskiing Oficer, COL Chester.

zmmmm-u-mmnnmnmv KChadr he week of 9 Jan
2008 at Suantanamo Bay, Cube. Al #hat sssalon, he Presiding Oficer intends 10 e accused, eblsin the
socused's desires with respact 1o counsel, peanit vols dive of e Presiding Oficer, and 10 dlacuss dackeling and
other schailaling, & molion scheduls, diacovery, and olhar Metiies 10 sasure a full and fulr Wial. The Prasiding

:uulmmywmm-uumnmunumsmﬂ

1mmumummammmdmm personal or profeseionsl - that
would preciudie your stiending and participating In

POM 4-3 and POM 3-1 provide ertalts 0 the Presiding Oficer aiso be provided 1o e Assistent,
Opposing Conbal, parmiopaie, snd o Caiad Parelogaln, That resuirement 16 sofelod by & Taply of  is
&T&ﬁdhhﬁu”mhl’p“ﬁyaﬂl.m”mbﬂiﬁﬂhm
12-1.

€. Al cavent POMs (Rulas of Cowrf) cen be feund at

BY DIRECTION OF THE PRESIDING OFFICER

Kehh Hodges
Assistant 1o the Presiding Oicers

=T
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Subjoct:

1. Colonels Brownback and Chester have schedulod a tris! term for Militssy Commissions during the week of 9
Jan 2006 at Guantanweno Bay, Cuba.

2. Counsel ia US v. sl Bahiul and US v. Kiwdr will be prepared to sttend conferences at the call of the
respective Presiding Officers during the period 1200 hours, 9 Jan through 12 Jen.

3. A session will be heid in the case of United States v. sl Bahlul st 1000, 10 Jan 2006. This will be the sarfiest
session for that case during the trial term. Other sessions may be held during the trial term,

4. A ssesion will be held in the case of United States v. Khadr at 1000, 11 Jex 2006. This will be the eartiost
session for that case during the trial torm. Other sessions may be held during the trial torm,

S. This trial term docket is subject to change, however the first session in a specific case will not be held eartior
than as indicated in paragtaphs 3 and 4 sbove.

6. The Presiding Officers anticipate that if sessions other than those indicated in parsgraphs 3 end 4 above are
heid, the latest session would be on 12 Js. However, all parties maust realive thet the tris] term will not end
wmmamm:mm' during the trial term would be of no additional

7. Pasties will be kept advised of any changes 3o that travel and other Jogistical amangements can be made.

BY DIRECTION OF THE PRESIDING OFFICER

Kelth Hodges
Assistant 1o the Fresiding Oficers

1 RE;;.n1aq
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Bilographical Sumwmary

Robert 8. Chester
Colonel, USNIC

me University of isho, Moscow ideho, with 8 BS In

Carmnissionad a second Bustensnt in May 1978,

1977- 1979 susigned to Musks Wing Communications Squadiron 38, Marine Wing Support Group 38, 3™
mmmammumsmm.mm.mmmsﬁn'
Piatoon Comynaeder.

1976 -1902 altended University of kiuho College of Law, on e Funded Law Bducation Program.

1962 - 1984 assigned 1o 1* Force Seivioe Support Group, Camp Pendision, CA whare sssigned as riel
counasl and deferee counsel.

1964 - 1908 awsigned as Senior Judge Advacets, 11* Marine Amphiblous Ui, | Merine Amphiblous
1908 - 1908 assigned to 1* PSSG and served ss Senior Defense Counsel and Assistant Oficer in
Cherge, Lagal Services Support Section.

é:;d.mm 1 2d F890, Camp Lejuene, NC and served as ¥ial counsel and Senicr Defenss
1960 ~ 1962 sasigned 1o 2d Marine Division and served 88 Deputy Sialf Jucys Advocate, 2 Mavine
Division and I} Maerins Expeditionsry Fosce. Daployed 10 Ssudi Arebis for six menths in support of
Operations Desert Shisid and Desert Siosm

1962 - 1905 sssigned! 1 Navy-Mering Corpe Trial Judiciary, Camp Pendieton, as 8 millary judge.
1965 — 1908 sssigned 1o 1* FESG s OIC, L8ES.

1968 - 1880 assigned as Sanior Legel Adviscr, Joint Tesk Foros 8, B Peso, Taxs.

1990 ~ 2000 sasigned s SJA, il MEF, Okinawe, Japen.

2000 - 2002 aseigned as SJIA, | MEF, Camp Pendieton, CA.

2002 - Present ssaigned as Circult Miltiry Judge, Stana Judicil Cireult, Carnp SO epioyed
o iraq for three monthe in support of Operation iraigf Frestiom.

Acnilied to (daho Ber, 1082 and Calllomia Bur, 1988.

Ecducation: B3 In Accounting, University of ideho, 1978.

MA In Human Resources N , 1978,
-y . ‘WWM

AWARDS: Joint Mentorious Service Medal, Meriiorious Service Medal with 3 Gold Stars, Navy
Commentietion Medal.
RE18(N-¢?
Page 1 0of
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Mesage Page 1 of3

Hodges, Kelth
Prom: Hodges,
Sont:

Tor

Subjost: Presence of Counesl at seseions in GTMO: US v ihaxir

Attashwments: PO 1 F - iKhedr - mmu Jon 0U sension mes, $ Dec 08.pdE, PO 1 - Khadr
omu, firet sossion 2 k PO 1 B - Khedr - CPT Menients Responss and
POQM Decpdt PO1C- M Prof Wilson's ramww-m-
mmcmmw - iadr Ahmad's exwll for clariication and
PO response, 9 Dec.pdf

This emmail addresses both LT{Jrequest to be excused from the Jan session in US v. Khadr (see
below), mnd the smail wafiic concerning Mr, Wilson's attendance or non-stiendance duriag the same
session. (Ses the PO fitings attached.)

1. As s generat rule and starting polat, all comnss] who sre detailed 10 & case, selectod defonse counsel,
and clvilian counsel on the case must attend all sessions of the Commission.

2. Notwitiutanding the general ruls above, couase! can be excnsed from atiending 8 pesticular sessioa if
the clisnt agrees. Thers are conditions:

. Becauss a closed session may be required at any seasion and that could occur without warning,
the detailed defense counse] must sttond all sessions.

b. If a counsel is excused by & cllent, that oxcusal will not Huuilt the business thet is scheduled 0
be accomplished at the session for which & sounse] is 10 be sxcused. This means that if the Commission
is scheduled to hear motions, for sxample, the fact & client has excused the apposrance of & counsel
would not allow s party to defer or avoid litigating s motion becense the excused counsel is not present.

¢. The Presiding Officer is the one respongible for enspring the business scheduled for a session
is acoomplished. Ifnot all counsel on & case will stivnd the session because the client has excused &
counsel, that matter mmst be brought 10 the immediate atteation of the Presiding Officer, the Asvistant,
and opposiag counsel. This notice is necessary so the Presiding Offiosr can be assured that business
m«unuwﬂuumcmwamwmmmm

d. The notice to the Presiding Officer will contain the following assurances:

(1). In the case of a request o excuse any counsel for the Defense, the request to be excused has
been approved by the accused and lead counsel for the Defense. I the counsel t0 be excused is 8
prosecutor, the excusal has boen approved by the Chief Prosecutor or iead Prosecutor.

(2). The accused and lead counsel for the Defense (or the Chief Prosecutor or lead Prosecutor in

the caso and the counwel wbhe that excusal of
um'mmmmmummmm:mmEWE
Page 1 of
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Message Page2of3

cxcused, and that snother counsel for the Definse (or Prosecution) who will be present can fully addeess
and licigate, if necessery, any business of the Commission.

(). The requast is not for the purposes of seeking delay, ad will nct in fact deley, Commission

3. Inthe case of the Defense, the notice © the Presiding Officer addressed in paragraph 2 sbove will also
includs s document signed by the sccused in English (or transisted into English if the signed document
is in 3 Jengeage other than English) that states:

a. The sccused consents 10 excusal of the counsel, and that the accused understands that the
:umucmwmmhmaummuwuum

b. The socused understands that snother counsel of the Defense is sesponsible for ensuring all
business of the Commission can be conducted at the session.

Recogniziag the difficuitics ia obtuining documsents signed by the acoussd oa potentially short notics,
this Presiding Officer will accept assurances of the requestor a8 to the socused’s assurances provided that
it is also reprosented that & member of the Defense tewrs has personally spoken with the accused and that
the accused agrees to the assusanoes.

4. In US v. Khadr, the Presiding Officer is sware that CPT Merriam and Profoesor Ahmad indicated they
mumuummuummumommum
Wmhhﬁuhwmuhmummmhu
sware Profiessor Wilson wifl be repressating Ms. Kkadr. If the accused requests repressntation
from Professor Wilson - or any other attorney - mmwuuummmm
paragraphs 2 snd 3 above.

S. Provided the Prosecution in US v. Khadr can conduct all the business scheduled for the Commission
and the other assurances in psragraph 2 sbove sre met and uaderstood, the Presiding Officer has no
objection to LT Joeing excused from the session.

6. This emsll will be adtied 1o the Bings inventary a8 PO 1 H.

BY DIRECTION OF THE PRESIDING OFFICER

Kelth Hodges
Ausistant 1o the Presiding Oficers

REW

12/16/2005
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Pags 3 of 3

N Hodges,

request encused by the Presiding from the 0 Januery asesion 1o be held in $he case of
'%v&.m believe that you an 9 December thet only he and Mejor
“ﬂumuwmu sassion, | ied not recquesied 10 be formally
excused. and remain detalied 1 the cose.

g

12/16/2005
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PO 2 (Discovery): US v. Khadr Pags 10of]

Subject: PO 2 (Discovery): US v. Khadr
Atinshwsnis: PO 2 - Khadr - Discovary Osder - 19 Do 0B.pdf

ummmsmbummm“uuwo&uu
dats in the above styled casc.

<<PO 2 - Knadr - Discovery Order - 19 Des 08.pdb»
BY DIRECTION OF THE PRESIDING OFFICER
Kalth Hodges

Assistant © hhe Presiding Oficers

122072008
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)
)
UNITED STATES OF AMERICA ; DISCOVERY ORDER (O 2)
' )
v ; 19 Dec 2005
OMAR AHMED KHADR )
a/k/a Akhber Fachad )
a/k/a Akbber Famad )
)

1. The Presiding Officer finds thatto ensurs & fill and fair trial, the following ORDER is
necessazy. All cosrespondence to the Presiding Officer conceming this Discovery Order shall
reference the filings designation, PO 2. (See POM 12-1 concerning fitings designations.)

2. This Ovder doss not relisve any paty of any duty 10 distlosc thoss mattery that Comminsion
Law requires 10 be disciosed. Where this Order requires disclosure at timnes earlier or lnter than
Commission Law provides or requires, the Presiding Officer has determined thet such oartier or
later dinclosure is necessary for & full snd fuir trisl.

3. All disclosures required by this Order are continuing in naturo. The times set forth below
spply 10 any matter known 0 exist, or reascaably believed to exist, on the date this Order is
issued. If sy matter required 0 be disclosed by this order is aot knows 10 exist on the dats this
Owder is issued, but Iater bocomes known, the party with the responsidility to discloss & under
this Order will disclose i a5 s00n a3 practicable, but not lster than thwee duty days fiom Jeaming
that the matter exists. In those casss when anty matter required t0 be disclosed by this Ovder,
becomes known after the date of this Order, but the party is unabie %0 obtaia or produce it as
required, the party shall give written (email) notics 10 opposing coukse! within thres duty days,
said aotios incleding 8 description of the nsture of the ism or matier and the date and e when
it will be produced or disclosed.

4. Amy suatter that has boen provided or disclosed o opposing cosnsel prior o the eutry of this
Order need 0ot be provided again if only to comply with this Order.

3. Providing a list of witness sames in compliance with this discovery Ovder docs not constitute
a witacss reguest. Witaces requests must be made in acoordsace with POM #10-2.

6. Neither the Presiding Officer nor the Assistant sindl be provided with  copy of the iems
ordered %0 be produced or disclosed by this Order. If counsel beliove thers has not been adequate

compliance with this Order, counsel shall seck relief wsing the procedures in POM 4-3 or POM
7-1, s appropriate,

Discavery Ordes, US v. Khadr, Puge 1 of 6 Pages, 19 Dec 2005 mp&zd?
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7. Objections to the wording of this Order, or the suthority 10 isses this Onder.

8. If counsel neod the requirements of this discovery Onder clasified, the Presiding Officer
will be available during the Jan 2006 trial terma 1 discuss the matier,

b. Counsel who objoct 1 the requirements of this discovery Order, the Presiding
Officer’s authority to isme a discovery order, or who seek any relief froms the requirements of
this Ovder shall file s motion in sccordance with POM 4-3 NLT 31 Jan 2006.

8. Failare 1o discloss 8 matter as required by this Order may result in the inmsposition of those
sanctions which the Presiding Officer determuines arc neccssary 10 enforce this Order or to
otherwise easure & full and fiie trial.

9. If any matter that this Order, or Commission Law, requires % be disclosed was in its originel
state in a language other than English, and the party making the discloswre has transisted i, bas
arvenged for its transietion, or is sware thet it hes been transieted o Bagfish fom its ariginal
language, that party shall also disclose a copy of the English transiation slong with & copy of the
original untrensinted document, reconding, or other media in which the item wss created,
recerded, or produced.

10. Each of the disclosurc requirements of this Ovder shall be interproted as a requirement o
provide to opposing counsel a duplicate of the original of any matter to be disclosed. Transaeittal
of a matter 10 opposing counsel clectronically sstisfies the disclosure roquirements hervin and is
the prefierred method of production. When disclosure of agy melter is impracticabls or

prohibited becauss of the nature of the itom (s physical ebject, for exampls), or because it is
wﬁwﬂ{.h“mﬂﬂh““b“hh
in lisn of providing

11, A pasty has not complied with this Order unti] that party has disclosed % detailed counsel for
the opposing party - or another comsel lewiufly desigaated by the detailed counsel - the matter
required to be disclosed or provided.

12, Definitions:

a. “At trial ™ As used in this order, the tarm “at trial” mesns during the proponsnt party’s

case in chisf (snd not rebutial or redisest), whether on meeits or during sentoncing. Matiers to be
distiossd which relate sololy 10 semtoncing will be so identified.

b. “Exculpatory evidence” includos any svidence that tends 10 nogate the guilt of the
accused, or mitigates any ofinse with which the aceusod is charged, or is favorable and material
o ekher guilt or %0 punishment.

¢. “Synopsis of s witness’ testimony™ is that which the requesting couase! hes & good

faith busis 10 belicve the witness will say, if called 10 testify. A synopeis shall be prepared as
though ths withess were spesking (first person), and shall be sufficiently detuiled as 10

Discovery Ovder, US v. Khudv, Page 2 of 6 Pages, 19 Dec 2003 RE;&.! 39{?
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demonstraics both the testimony’s relcvance and that the witness bas personsl knowledge of the
matter offered. See Enclosure 1, POM 10-2, for some suggestions.

d. “Disclosure” as used in this Order is synonymows with “prodection.”

o. “Matier” incindes any matters whatsoever that is sequired 0 be produced under the
terws of this Order, whether tangible or intangible, including but not limited %0, physical objects,
mmvﬂnwdﬂ'mnwmd‘anﬁhmmu
mmofm , whether from depositions, former cominission heurings, or other sworn

13. Nothing in this Order shall be imtorpresed to require the disclosure of attomey work product
o include notes, measorands, or similer working papers prepared by counsel or counsel’s trial

14. The Procecution shall previde to the Defense the lems Heted below nat later 31 Jan
2006. The ltomns shall be provided ts the detulied dulnise connvel unless the detelled defonse
counsel desigaates another lawhi recipiont of the Items.

a. Bvidence and copics of all information the presecution intends 1 offer at trial.

b. The sames and contact information of all witnesses ths prosecution intends to call at
trial along with a synopsis of the witness® sestimony.

. AS %0 snty expest witness or any expert opinion the prosscution inteads 1o call or offer
nﬂaar&ﬁ-hd&m*dmum!mdcnﬁd
upon by the expest relevant to the sitbject matter to which the withess will testify or offer an
opinion, and & synopsis of the opinion that the witness is expected ® give.

d. Exculpstory evidence known 0 the prosecution.

<. Statements of the accused in Yhe posecssion or control of the Office of the Chief
Prosecator, or knowa by ths Office of the Chicf Prosecutor to exis, that:

1. The prosecution intends 1 offer at tria] whether signed, recorded, writien,
swors, unsworn, or orsl, and without regard 10 whom the statement was made.

2. Are relevant %0 suy offense charged, and wese swora 1, writien or signed by
the accused, whether or not to be offered at trial.

3. Are relovant 10 any offense charged, and were mads by the accused to & person
?m“dhn'bhu lew enforomment officer of the United States, whether or not 10 be
ot trial.

Discovery Ovder, US v. Khadr, Page 3 of 6 Pages, 19 Dec 2005 R!pz.%.[ 4¢(?
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£. Prior statements of withessss the prosecution intends to call at trial, in the
or control of the Office of the Chisf Prosecutor, or known by the Office of the Chisf Prossoutor
10 exist, and relevant 10 the issues sbout which the witness is 10 testify that were:

(1) Sworn to, written or signed by, the witness.

@) Mwummuu“umm
was reduced 10 writing and shown 10 ths witness who then expressly adopted it.

(3) Miade by the witness, and no maiter the form of the siztemont, contradicts the
expected tSestismony of thet witaess,

15, The Defense shaB provide to the dotalied Prosscution the 2tems listed below not later
than 28 Feb 2006. The Mems shall be provided to the dstalind proseentor unless the detailed
prosscutor designates another lnwiul recipient of the items. Thesy provisions shall not
require the defense to discloss any statement meds by the aocused, or o provide notios whether
the socused shall be called as a witness.

a. Bvideace and copies of all matters the defense intends to offer ot trisl.

b. The names and contact information of ali witnusses the defonss intends to call ot trisl
slong with a sysopsis of the witness® testimony.

¢. As 1o any expert witness or any expest opinjon the defense inteads to call or offer at
trial, a cowricwiaom vitae of the witness, copies of roports or examinstions prepared or relied npon
by the expert relevant to the subject metter to which the withess will testify or offer an opinion,
and a synopsis of the opinion that the witness is expected to give.

d. Prior siatements of witnesses the deflonse intesids o call at trial, in the possession or
control of the defense counsel, or known by the definso counsel to exist, and relevant %o the
issues about which the witasss is to sestify that ware:

(1.) Swom to, writen or signed by, the wimess.

(2.) Adopted by the witness, provided that the statement the witness adopted was
reduced 10 writing and shown 0 the witness who then expressly adopted it.

(3.) Made by the witness, and no matter the form of the statement, contradicts the
expocted testimmony of that witness.

o Natice to the Prosecution of axy intent 1 calse an sffirmative defense 10 any chargs.
An sffirmative defenss is any defense which provides a defonse without nogating an essential
slament of the crime chargs including, but aot Emited to, lack of mental

diminished capacity, partial lack of mental responsibility, mmmum
abendoament or withdrawal with respect 10 an sitempt or conspirecy, entrapment, accidest,
obedience 10 orders, and seif-defonse. Inclusion of & dofiense above is not an iadication that such

Discovery Ovder, US v. Khady, Puge 4 of 6 Pages, 19 Dec 2005 “Pmm(sof!)
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a definse is recognizable in a Military Comission, and if it is, that it &s an affirmative defonse
to any offenss or any eloment of any offense.

f. In the case of the defense of allbi, the defense shall disclose the place or places at
which the definse cizims the accused 10 have been at the time of the alleged offense.

g Notioe to the proasecution of the imtent to raise or question whether the accused is
competent 1o stand rial.

16. Whan Alterastives to Live Testimony Wil Be Offered by 2 Pacty.

a. The testimony of a witness mxy be offered by calling the person to appesr as a witness
befors the Commission (live testimony) or by using aliematives 10 live testimony.

b. Whenever tids Order requires a pasty 10 disclogse the sames of wilnesses 10 be called, 2
party which inseads to offer an alicraative to live testimony shail provide the notiee below %0 the
opposing party:

(1.) knsent 10 use alternatives 1o live testimony rather than calling the witness.

(2.) The method of presentiag the alicrmative 1o live testimeny the party intends ©
use. (See paragraph 3c(6)(s-g), POM 10-2, for examples),

(3.) The dates, locations, and ciroumstances - and the persons presest - whea the
altornative was creased, and

(4.) Thic reason(s) why the alternative will be sought to be used rather than
production of live testimony.

17. Objoctions to Alternatives to Live Testimony.

I, after receiving a notics requived by paragraph 16 above, the pacty recsiving the notios wishes
to prevent opposing counse] from using the proposed alterastive 1o live tostimony, the receiving
party shall file a motion under the provisions of POM# 4-3, Such motion shell be filed within 5
days of disclosure of the intent 10 offer an alierustive 10 live testimony, or the receiving party
shall be deemed 10 have waived any objection %0 the wse of an alicrastive 10 live testimony.

18, Obisining sr Creating Altornatives 1 Live Testhnouy - Netics and Opportesity te
Atvend and Participate.

a. Under Commission Law, confrontation of persons offering information to be
considered by the Commission is not mendatory, nor is there a requicement for both parties ©
rhmummnhm. Further, there is no general
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b. As & result, perties must aflord opposing counsel sufficient notice and opportunity to
attend witness interviews when such interviews are intended to pressrve testimony for actual
presentation t0 the Presiding Officer or other members of the Commission.

¢. Failure 10 provide such aotice as is practical may be considered - at the discretion of

the Prasiding Officer (or in & paragzaph 6D(1), MCO# 1 detenmination , by the other
Commission members) - sloag with other factors, on the issue of admissibility of the profiered

IT IS SO ORDERED:

H

RS. CHESTER
Colonel, USM.C,
Presiding Officer

Discovery Ovder, US v. Khadv, Page 6 of 6 Puges, 19 Dec 2095 REP%I 7«?
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Lo 1.0 —— — —

From: Hodges, Keith
Sont: Monday, November 28, 2005 3:02 PM
Subject: Servics a8 Member of a Military Commission

1am Keith Hodges, the Assistant to the Presiiing Officer. Ptease confirm receipt of this emall by replying o me.
| have bean advisad that you have been ssiectsd ss a member (primary or altemiais) that may sit as part of s Miitary

i the naxt wesk, the Presiding Officsr will prepare and send instructions © yau. | believe those instructions will adviss
you nat 1o read or listen o any sccounts conceming Miitary Commissions or activilies st Guantanamo. You should
moderate your reading and web surfing habils acconding. if sy information | am providing you should conflict with what
the Presiding Officer may instruct you, you must sccept what the Presiding Officer sarys is comect.

We do not expect that your service as a mamber of the Miltary Cornmission wifl be required for the remainder of the

calendar yesr. | witi keep you advised of what | imow when 1 know it, end provide you as much advancs notice as | can,

&t:mmﬂhw“nmulmwlnaidmnm members have baen provided
you provide me.

Please aiso provide the foliowing information fo ensure the informetion | have is correct. Phone numbers indicate
commerciel plesse.

T i e
hm.mnmmmmwﬂbmbmﬁfnmmn

: R s ot
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Keith
, November 28, 2005 3:18 PM
as a Member of 2 Miltary Commission 2 smell

|

From:
Sent:
Subject:

i

Since | wrole you sbout an hour ago, | spake to the Presiding Officer who confime you wilf recsive instructions from him

in the meentime, the Presiding Officer advises that as a member of the Miiitary Commission, you are direcied not o resd
Or fisten to any sccounts concerning Miltary Commissions or activities at Guantsnamo, and that you must modersts your

reading and web surfing habits accordingly.

BY DIRECTION OF THE PRESIDING OFFICER

Kelth Hodges
Assistant to tha Presiding Officers

. !
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First Instructions by the Presiding Officer Page 1 of 1

Hodges, Keith

Fom: Hodges, ke [
Sent: Thureday, December 01, 2005 8:44 AM
Te: undisciossd-recipients

Subject First instructions by the Presiding Officer
Attachmants: Pansl 2 - First PO Instruciions 10 Prospeciive Commission Members - 1 Dec 05.doc

m
Eariier | promised that the Presiding Oficer woukd arrange for his “irst instructions.” They are attached.

Piease note that

1. Wa request Mwummmmhqmwmu
um-m”r&mo«mm- o

2. Pissse provide your home sddress. We find malling 10 home 10 be faster. | will not relesse your home address
1o anyone. it is just for my use.

cu-mmpmmmwuulq.
Thank you.
BY DIRECTION OF THE PRESIDING OFFICER

Kaeith Hodges
Assistart 1o the Presiding Officers

<<Panal 2 - First PO Insiructions ¥ Prospective Commission Members - 1 Dec 03.doc>>

Mo 1013
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Instructions to Prospective Commission Members
To be provided by APO to each prospective member.

1 December 2005

This email is being sent to each prospective member by Keith Hodges, Assistant to the
Presiding Officers for Military Commissions, st the direction of and on behalf of Colonel
Chester.

1.1 am Colonel Robert S, Chester, | am the Presiding Officer for Military Commissions
to which you have been detailed.

2. You have been detailed as a prospective member to & Military Commission convened
to try one or more individuals now being detained st US Naval Station, Guantanamo Bay,
Cube. It is possible you will be detailed to hear a case with a different Presiding Officer
in which case you will receive instructions from that officer.

3. Each of you must respond by email to Mr. Hodges, the Assistant to the Presiding
Officers, acknowledging receipt of these instructions. I am aware that you received an
email from Mr. Hodges earlier, but acknowledge receipt of these instructions as well.
Email will be the preferred method to provide you any information. You will not receive
any classified emsils concerning your service as a member, and you may not send any.
Please also tell Mr. Hodges your home mailing sddress in the event we need to mail you
something. (We find that mail to home addresses is quicker and nothing gets x-rayed.)

Your personal-information will NOT be released to anyone else, and will ONLY be used
for emergencies.

4. Due 10 the publicity that these cases may have already received, and recognizing the
possibility of further publicity, each of you is instracted as follows:

a. You may not discuss with anyone, other than as required to inform your
military superiors and family of your duty status, your detail to this Commission as a
prospective member. You must not listen to, look at, or read any accounts of alleged
incidents involving these cases or any accounts of any proceedings in these cases, or any
matters concerning the detention of detainees at Guantanamo. Picase moderate your web
surfing accordingly. You may not consult any source, written or otherwise, as to matters
involved in such afleged incidents to include any legal referonces. You may not discuss
these cases with anyone, and if anyone sttempts to discuss these cases with you, you must
forbid them to do so and report the occurrence to me by ermailing the Assistant, Mr.
Hodges.

b. A trial by Military Commission includes the determination of the ability of
each member to sit a3 s member. As a prospective member, you may be questioned in
open session by counsel for either side or by myself to determine whether you should
serve.

RE m
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¢. Trial by Mititary Commission requires menbers who approach the case with an
open mind, and you must keep an open mind until all of the evidence and law has been
presented and the Commission closes to deliberate. A Commission member should be as
free as humanly possible from any preconceived ideas as to the facts or the law. From
the date of receipt of these instructions, you must keep a completely open mind and wait
until all of the evidence is presented, you have been instructed on the law to be applied,
mnd the Commission has retired to deliberate before you discuss the facts of this case with
anyone, including other Commission members.

5. Administrative matters:

a. If you believe there is a reason you should be excused from serving on the
Commissiors and you request that you be excused, you may make such s request to the

WM%MWWM Harvey st
cmail

b. All sessions of the Commission will be heid at Naval Base, Guantanamo Bay,
Cuba. It is not known when the first session will be beld, and you will be informed as
soon a8 [ know. All TDY costs will be born by the Office of Military Commissions. At
Guantanamo:

1) You will be given the opportunity to acoess web based email. To do
this, you will obviously have to know the web address for your command’s Exchange
server, or you must have a free web account such as hotmail, yaboo, or the like.

2) Normal cell phones will NOT work st Guantanemo. However, you
will have access to Class A phone service on an as-needed basis.

c.Bothw.!-hwyaner Hodges are authorized to send you administrative
informstion conceming logistics, security clearances, uniforms, lodging, orders, travel
Mhlhmywﬂlmhemmm“mﬂnm&hw.
any other aspect of any case.

s/

Robert S. Chester
Colonel, USMC
Presiding Officer

g lir
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Instructions provided to members Page 1 of 1

Hodges, Keith
From:  Hoages, e [ENENENENNNEN

Sent: Tuesday, mzo 2005 3:21 PM
To:

Subject: Instructions provided fo members

Attachments: First PO insiructions to Panel 2 email and attachment - 1 Dec 06.pdt; 2d email 10 members
panst 2.pdf: Srat emall io members panel 2.pdf

Prior to the Presiding Officer’s knowing the identity of all counsel, he believed it necessary to provide
mmwmmmwﬂnmmmw his full instructions.

WWM'WhMmMMM)UMmMm
these instructions, counsel should consult POM # 4-3.

FOR THE PRESIDING OFFICER
Kaith

Assletant 1 e Presiding Officers
Commiseion

<<First PO insiructions 1o Pansl 2 emai and attechment - 1 Dec 05.pdt>> <<2d smail to mambers panel 2.pdb>>
«<<first email 10 members panel 2.pdi>>

Mm
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Protective Orders - US v. Khadr Page 1 of |

Sent:  Tusaday, December 20, 2008 3.37 PM

To:

Subject: Protective Orders - US v. Khadr

1. NLT 3 Jan 06, the parties will provide the Presiding Officer and the Assistant a copy of all protective
orders, issued by any authority, that they belicve have been issued and remain in effect .

2 Any party requesting & protective order from the Presiding Officer will usc the procedures in POM 9-
3 This email will be placed on the filings inventory as ProOrd 1.
BY DIRECTION OF THE PRESIDING OFFICER

Kaith Haotges
Assistant o the Presiding Officers
 Commission

12/2072005
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Message Page 1 of 1

Hodges, Keith
From:  Sulivan, Dwighs, cot, Do ooc [N
Sent: Friday, December 23, 2005 9:08 AM

To:

Subject: Entry of Appearance [CO United Staies v. ihadr, Case No. 06-0004
Atiachments: Entry of Appearance — Khadr (shmad).pdf

Colonel Chester,

Pursuant to Milkary Commission instruction No. 6, para. 3.B(5) (April 30, 2003), 1 hereby communicate Professor
Muneor Ahwnad's attached writhen entry of appearance 10 the miiary commission. .

Respectiully Submitted,
Dwight H. Sullivan

Coilonel Dwight H. Sullivan, USMCR -
Chief Deferse Counsel
Office of Commiseions

12/30/2005
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AMERICAN UNIVERSI’I'Y
WA S B NG T O N, U
CLINCAL PROGRAM
December 22. 2005
VIA EMAIL
Colonel Dwight H. Sultivan, USMCR
Chief Defense Counsel
Office ofﬁ itary Commissions
RE: Unilted States v. Khedr, M.C. Case No. 05-0008
Enxtyy of Appearance
Dear Colone Sullivan:
Parsuant to Military Commission Instruction No. $ 4 3(B)(5), { am writing 10
enter my appearance on behalf of Omar Khadr in the abave-referenced case.
Thank you for attention to this matter. If you have &y questions.
please call me at
Sincerely. ;
Muneer . Ahmad
Associute Professor of Law
Amencan University

W, Co of

00nd)
Page 202
WASHINGTON COLLEGE OF LAW
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Page 1 of 2

Hodges, Kelth
From:  Hosges, ke: [N

Sont: December 30, 2008 8:16 AM
To:
Ce:

Subject: ProOrd 1: Request for Protective Order - Prolection of identities of [nvestigators and
Intesrogators - U.S. v. Khadr

Attachments: Protective Order # 1 Khedr (Prosecution first DraRt) doc

1. The beiow email and the attachment sent with the original email (copy attached), and this
emall, will be added to the filings inventory as ProOrd 1.

2. It appears that the Prosscution has compiied with paragraphs 4a and b, POM 8-1.

3. The defense will respond by emall NLT COB 4 January 2008 noting any objections to the
proposed Protective Order and the reasons therefore. The Defense is weicome to edit and
send the proposed Order showing additions or deletions - but do NOT use the Word “track
changes” feature to accompiish this. All email trafiic and other submissions should identify the
correspondence as ProOrd 1.

4, The Presiding Officer will set a session for an 8-5 conference st GTMO to discuss these
orders. Counsel should be prepared - through further discussions among counsel if possible -
to fine-tune the language in the order 8o it meets the needs of the parties. At the
sforementioned session, counsel will be prepared to make specific recommendations as to the
wodngofunypropoudordcr

BY OIRECTION OF THE PRESIDING OFFICER

12/30/2005
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Page 2 of 2

The Prosecution requests the Presiding Officer lesue the atiached Protective Order.

1) The propoceed protective order protects the identities of law enforcement, inteligencs, or other investigalors
” and interrogators woriing on behalf of the govemment who participsted in the investigation of the accused.

(2) This Protective Order is necessary to protect the identities of all investigators and interrogetors from
disciosure to the public. The compiising of their identiies, sspecially sinca the war agsinst al Qaida is still
ongoing could; 1) compromies their ability to continue their service in furtherance of the prosscution of that war; 2)
place their ives in jecperdy; and, 3) piace the lives of their families In jecpardy.

(3) The Prosecution sent the proposed prolective order to the Defenge on § December 2005, and discussed the
ordar with Captain Merriem iater that aftemoon. Defense Counsel sdvised that he would like to revisw further snd
provided comments to the Prosecution on 18 Decamber. { replied 1 thaes comments on 19 December.

We have since communicated via email; however, despits our efforts, we have nat agreed on language for the

showing the accused pholos of interrogators and teling him what a certain interrogator was seying about him. |
disegres. | don't believe the cument order would prohibit showing tha accused photos of his interrogators and
felling him know whet their statemenis say. | do not think thet an investigsior of inteogator's nams or other
identifying information should be given to the sccused under sy Circumetances.

| request thet the order be issted a8 s0on as possible. issuance of the Prolective Order will aliow the Prosecution
fo provide discovery materisis 1o the Defense containing protecied information.

RE 28 0Ownir)
Page 2ef3
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UNITED STATES OF AMERICA
Protective Order #1
Protoction of Identities of
7 Investigators and Interrogators
OMAR AHMED KHADR December 2005

1. This Protective Order protects the identities of lsw enforcement, intelligence, or other
investigators and interrogators working on behalf of their government (collectively referred to as
“investigators and interrogators”) who participated in the investigation of the accused.

2. The names and background information of investigators and isterrogators are coasidered
sensitive material that constitutes Protected Information in accordance with Military Commission
Order No. 1, Section 6(DXS).

3. Accordingly, IT IS HEREBY ORDERED:

a. Names or other identifying information of investigators and interrogators that have
been or may, from time to time, be disseminated to Defénse Counsel for the accused,
may be disclosed to members of the Defense team, such ss paralegals, investigators,
and administrative staff, with an official need to know. However, such information
shall not be disclosed to the accused or to anyone outside of the Defense team other
than the Military Commission panel subject to the limitations below;

b. Names or other identifying information of investigators and interrogators shall not be
disclosed in open court or in any unsealed filing. Any mention of the name or other
identifying information of investigators and interrogators must occar in closed session
and any filing to the Military Commission pane! that includes such information shall
be filed under seal; and

c. Bkbemmyﬁleamhmn&fbohﬁanmwﬁb
Order should they consider it necessary for a full and falr trial.

4, Any breach of this Protective Order may result in disciplinary sction or other sanctions.

Robert Chester
Colonel, U.S. Marine Corps
Presiding Officer

; RE 28 00wdv)
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Page 1 of 2

Subject: mzmumm - Protection of “For Ofiicial Use Only” or “Law
Enforcement Sensitive” Marked information and information with Cliiseiied Merkings

Attachments: Protective Order # 2 Khadr (Prosecution first Draft).doc

1. The below emall and the attachment sent with the original email (Copy aftached), and this
emal, will be added to the filings inventory as ProOrd 2.

2. it sppears that the Prosecution has complied with paragraphs 4a and b, POM 9-1.

3. The defense will respond by email NLT COB 4 January 2008 noling any objections to the
proposed Protactive Order and the reasons therefore. The Defenss is weicome o edit and
send the proposed Order shawing additions or deletions - but do NOT use the Word "rack
changes" feature to accomplish this. All emait traffic and other submissions shouid identify the
comespondence as ProOrd 2.

4. The Presiding Officer will set a session for an 8-5 conference at GTMO to discuss these
orders. Counsel should be prepared - through further discussions among counse! if possible -
o fine-tune the language in the order so it meets the needs of the perties. At the
aforementioned session, mwumwmmmmsbu
wording of any proposed order.

BY DIRECTION OF THE PRESIDING OFFICER

Kekth Hodges
Assistant o the Presiding Officers

of Protective O - Protection of “For Official Use Only” or "Law Enforcament Sensitive”
HMW“WMWW
Colone! Chesler,

12/30/2005
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Page2 of 2

The Prossoulion requests the Presiding Officsr lesus the aitached Protective Order.

(1) This Order sesks 1o prolect and ensure mhnmmmmum
mmmmaummﬁmwwamm
wmmommmmhum mmum
- %mMMdummmmm “Conficential,” “Secret."
‘op Secret.

{2) This Protective Order is necessary 10 ensure any documéits or ary madia containing information with the
appropriale markings ere handied and disseminated in accordance with applicabls statuss, regulstions, end
Exscutive Orders. Per FOUO and LES marked information, & is necessary 10 protect this information e the war
mdmbmmwnm into offenses against e law of war

The mishandiing or unauthorized disssminetion of this could leat! 10 the compromise of those

investigations and in many circumstances could isad 10 the compromising identity of investigstive agents. Itis

statutes, and Exscutive
divected by the PMO. This is vital a3 the war ageinst &l Qaida coniinuse and the mishandiing or unauthorized
dissemination of Classified Information could jecpardize the war effort and U.S. national security.

(3) The Proseculion sent the proposed protective arder 10 the Defenss on 9 December 2005, and discussed the
arder with Captain Merriam ister that sftiemoon. Defense Counss! advised thet he would like to review further and
provided comments to the Prosacution on 16 December. | repiied 1o thoss commants on 19 Decamber.
mmmmu“m desplie our efforis, we huve not agresd on tanguage for the

! request that the order be lssusd &8 soon as possible. issuance of the Prolective Order will allow the Prosecution
to provide discovery materisis 10 the Defenss containing protecied infonmation,

O M o

RE 27 (edr)
Page2cf4
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UNITED STATES OF AMERICA
Protective Order # __
Ptouedmof“ForOGc:nIUleOnly"ct"ln
v, Enforcement Sensitive” Marked Information
and Information with Classified Markings
OMAR AHMED KHADR December 2008

1. The following Order is issued to provide general guidance regarding the described documents
and information. Unlecss otherwise noted, required, or requested, it does not preciude the use of
unhdomnhuinfoumﬁminmmt.

2. For the purpose of this Order, the term "Defense team” includes ail counsel, co-counsel,
counse], paralegals, investigators, translators, administrative stafl, and experts and consultants
who have been properly approved to assist in the Military Commission proceedings against the
accused,

3. This Protective Order shall remain in effect throughout the proceedings, to include review and
final action, against the accused unless specifically modified or cancelled.

a. ITIS HEREBY ORDERED that documents marked "For Official Use Only (PFOUO)"
or "Law Enforcement Sensitive” and the information contained therein shall be
handled strictly in accordance with and disseminated only pursuant to the limitations
contained in the Memorandum of the Under Secretary of Defense ("Interim
Information Security Guidance”) dated April 18, 2004. I cither party disagroes with
the marking of a document, that party must continue to handle that document as
marked unless and until proper suthority removes such masking. If either party
wishes fo disseminate FOUO or Law Enforcement Seasitive documents to the public
or the media, they must make a request to the Presiding Officer.

b. ITIS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 and
Federal Bureau of Investigation FD-3023 provided to the Defense shall, unless
classified (marked "CONFIDENTIAL," "SECRET," or "TOP SECRET"), be handled

" and disseminated as “For Officiat Use Only" and/or "Law Enforcement Sensitive.”

5. CLASSIFIED MATERIALS:

a. IT IS FURTHER ORDERED that all partics shall become familiar with Executive
Order 129358 (as amended), Military Commission Onder No. 1, and other directives
applicable to the proper handling, storage, and protection of classified information.
All parties shall disseminate classified documents (those marked
"CONFIDENTIAL," Page 1 of 2 "SECRET," or "TOP SECRET") and the
information contained therein only to individuals who possess the requisite clearance
and an official need ® know the information to assist in the preparation of the case.

REXT
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b. IT IS FURTHER ORDERED that all classified or sensitive discovery materials, and
copies thereof, given to the Defense or shared with any suthorized person by the
Defense must and shali be retumned to the government at the coaclusion of this case's
review and final decision by the President or, if designated, the Secretary of Defense,
and any posttrial U.S. federal litigation that may occur.

a. FINALLY, IT IS ORDERED that members of the Defense team shall not divulge,
publish or reveal, either by word, conduct, or any other means, zny documents or
information protected by this Order unless specifically authorized to do s0. Prior to
publication, members of the Defease team shall submit any book, article, speech, or
other publication derived from, or based upon experience or information gained in the
course of represeniation of the accused to the Department of Defense for review.
This review is solely to ensure that no information is improperly disclosed that is
classified, protected, or otherwise subject to a Protective Order. This restriction will
remain binding after the conclusion of any proceedings that may occur against the
accused.

7. REQUEST FOR EXCEPTIONS:

a. Either party may file & motion, under scal, for appropeiate relief 1o obtxin an
exception to this Order should they consider it necessary for a full and fair trial
and/or, if necessary, any appeal.

8. BREACH:

a. Any breach of this Protective Order may result in disciplinary action or other
sanctions.

Robert Chester
Colonel, US. Marine Corps
Presiding Officer

RE 27 (heds)
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Subject ProOrd 3: Request for Proteciive Order - Profection of Identiies of all Witnesses
Attachments: Protactive Order # 3 Khadr (Prosecution first Draft).doc

1. The below email and the attachment sent with the original email (copy attached), and this
emall, will be added to the filings inventory as ProOrd 3.

2. it appears that the Prosecution has complied with paragraphs 4a and b, POM 9-1.

3. The defense will respond by emall NLT COB 4 January 2006 noting any objections o the
proposed Protective Order and the reasons therefore. The Defense is welcome {0 edit and
send the proposed Order showing additions or deletions - but do NOT use the Word “track
changes" feature to accomplish this. All email traffic and other submissions should identify the
correspondernce as ProOrd 3.

4. The Presiding Officer will set a session for an 8-5 conference at GTMO to discuss these
orders. Counsel should be prepared - through further discussions among counsel if possible -
to fine-tune the language in the order so it meets the needs of the parties. At the
aforementioned session, counsel will be prepared to make specific recommendations as to the
wording of any proposed order.

8Y DIRECTION OF THE PRESIDING OFFICER

Colonel Chester,

The Prosecution requests the Presiding Officer issue the attached Protective Order. nspz.u:m
10f3

12/30/2005
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(1) This Protective Order protects the identities or other identifying information of all individuals
identified in materials provided to the Defense by the prosecution. In addition, this Order also applies
to any identifying information obtained by the Defonse during their independent discovery efforts.

(2) This Protective Order is necessary to protect the identities of all witnesses from disclosure to the
public. The comprising of their identities, especially since the war agsinst al Qaida is still ongoing
could; 1) compromise their ability to continue their service in furtherance of the prosecution of that war;
2) piace their lives in jeopardy; and, 3) place the lives of their familles in jeopardy.

(3) The Prosecution sent the proposed protective order to the Defense on 9 December 2008, and
discussed the order with Captain Merviam later that afternoon. Defense Counsel advised that he would
like to review further and provided comments to the Prosecution on 16 December. We have since
communicated via email; however, despite our efforts, we have not agroed on language for the
Protective Order.

[ request that the order be issucd as soon as possibic. Issuance of the Protective Order will allow the
Prosecution to provide discovery materials to the Defense containing protected information.

Fm%
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UNITED STATES OF AMERICA
Protective Order #3
v Protection of Jdentities of
All Withesses
OMAR AHMED KHADR December 2005

1. This Protective Order protects the identities or other identifying information of all individuals
identified in materials provided to the Defense by the prosecution. In addition, this Order also
applies to any identifying information obtained by the Defense during their independent
discovery efforts.

2. The names and background information of witnesses are considered sensitive material that
constitutes Protected Information in accordance with Military Commission Order No, 1, Section
&(DXS)-

3. Accordingly, IT IS HEREBY ORDERED:

a. Names or other identifying information of witnesses that have been or may, from time
to time, be disseminated to or obtained by the Defense Counsel for the accused, may
be disclosed to members of the Defense team, such as paralegals, investigators, and
administrative staff, with an official need to know. However, such information shall
not be disclosed to the accused or to anyone outside of the Defense team other than
the Military Commission panel subject to the limitstions below; '

b. Names or other identifying information of any witness shall not be disclosed in open
court or in any unsealed filing. Any mention of the name or other identifying
information of witnesses must occur in closed session and any filing to the Military
Commission panel that includes such information shall be filed under scal; and

¢. Either party may file a motion for appropriate relief to obtzin an exception to this
Order should they consider it necessary for a full and fisir trial,

4. Any breach of this Protective Order may result in disciplinary action or other sanctions.

Robert Chester
Colonel, U.S. Marine Corps
Presiding Officer

I s
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US v Khadr - Docketing of Jan session; Direction to respond Page 1 of 6

Hodges, Keith
From: Hocges, ke I
Sent: Friday, December 30, 2006 10:48 AM

To:

Subject: PO 3 - Voir Dire Questionnaire for the Presiding Officer, U8 v. Khadr
Attachments: PO 3 - Khadr - Voir Dire questionaire for the PO.pdf

Find sttached CPT Merriam's voir dire questionnaire for the Presiding Officer along with the Presiding

Pursuant to your email of 8 December (below), please find attached a questionnaire
Erz;nd by the defense in advance of voir dire of the Presiding Officer in US v.

vi,

J.J. Merriam
CPT,JA
Trial Defense Attorney
Fort Lewis, Washington s
Pege 1of 14
12/30/2005
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US v Khadr - Docketing of Jan scssion; Direction to respond Page 2 of 6

1. You have all the materials that COL Chester inlends to provide for voir dire at this ime. He
will not be preparing a questionnairs on his own, but will consider any submitted by counsel,
Enwmﬂmwmmnsmmqmbmmmmm:mn

2. There will be sessions of the Commission in two different cases involving different Presiding

time and date in today's email. The first session in US v. Khadr will be at 1000 hours, 11 Jan
08. Counsel nesd to be available at the call of the Presiding Officer for conferences at other
imes. In that respect, please see the information pasted below which was approved eaffier

foday by both Presiding Officers, and which | was about to send when your email arrived.

3. Pisase accept my apoiogies for the misspeliings.

BY DIRECTION OF THE PRESIDING OFFICERS

Keith Hodges
Assistant to the Presiding Officers

g&ECT Trial Term for Commissions Sessions, Mofommmaq

1. Coloneis Brownback and Chester have scheduled & trial term for Military
Page 20f 14
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US v Khadr - Docketing of Jan session; Direction to respond Page 3 of 6

during the week of § Jan 2008 at Guantanamo Bay, Cuba.

2. Counsel in US v. al Bahiul and US v. Khadr will be prepared to attend conferences at the
call of the respective Presiding Officers during the period 1200 howrs, 9 Jan through 12 Jan.

3. A session will be held in the case of United States v. al Bahiul at 1000, 10 Jan 2008. This
will be the earliest session for that case during the trial term. Other sessions may be held
during the trial term.

4. A session will be heid in the case of United States v. Khadr at 1000, 11 Jan 2008. This will
::ma:ﬁmmmmm”mnmm;mmmummm

5. This trial term docket is subject to change, however the first session in a specific case will
not be heid eartfier than as indicated in paragraphs 3 and 4 above.

8. The Presiding Officers anticipate that if sessions other than those indicated in paragraphs 3
and 4 above are heid, the latest session wouid be on 12 Jan. However, all parties must realize
that the trial term will not end uniil each Presiding Officer is satisfied that a further session
during the trial term would be of no additional benefit.

7. Parties will be kept advised of any changes so that travel and other logistical arrangements
can be made.

Prom: Huneer Aot SN
Sent: | PM

Subject: RE: US v Khadr - Dociketing of Jan session; Direction to respond

Mr. Hodges:

| write to raise several issues related 10 the message sent 1oday, Decamber 9, 2005, at the diracion of the
Presiding Officer.

1. Todzy's message, copied below, includes # biogsaphical summary prepared by the Presiding Officer, and as
Mhms,mluemnwmymam the Officer, by 1200 15

Decamber 2005, in order to assist with voir dire. However, PO1, sent by direciion of $he Presiding Oficer on 2
December 2008, stales in pertinent past in paragraph 2:

mmmmmmpummmumhamuuhm
cases to make voir dire officient.”

Planse advise a5 1o (1) when we Gan expect 1 recsive from the Presiding Officer “the answers 10 a quesionnairs
usad in cther cases” referenced sbove; (2) whether the 1-page blographicsl summary sant with todey's
constituies all of the “materials” referenced above; and (3) wheiher fodey’'s message is intended o rescind in
whole or in part that porion of PO1 quotad above.

RE 29 (hedr)
Pagedof 14
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US v Khadr - Docksting of Jan session; Direction to respond Page 40f6

2. Paragraph 4 of today's massage siates:
“In summary... [a)n initial session of the Commission ...will be held at 1000, 11 Jan 2006".

However, ancther message sent by divection of the Presiding Oficer on 2 December 2006, with the subject fine
wmwmmmmo&mhw

“Colonsis Brownback and Chesler advies that the first ssesion during the ial term at Guantanamo Say, Cube for
the week of § Jan 2008 will bagin at 1000 hours, 10 Jan 08. Counsel, Commission and defanse transiators (i
required), court reporiers, paralegals, and all other pesties for BOTH cases should be prepared to procesd at the
sforementionsd time and dale.”

Plssse mivise whether todey's message, indicating that the heering dute is 11 January 2008, is correct, or if the
meseage of 2 December 2005, referenced above and indicaling the hearing dats as 10 January 2000, is siill

3. Plsase note that Ceptain Meriany's name is misspelied in the body of foday's message.
4. Please note that my last name is misspeliad In the body of foday’s message.

§. Civiian and Milltary defenss counsel request 8 10-day exdension for the lling of s questionneire for the
mmhmbﬂmuﬁ Caplain Merriam and | will be treveling to Guantanamo from 12
Decemnber through 15 Decambaer 2006. Because Captein Merriam is on the Waet Coast, his trave! will start
“MM mmumuuwmw& Khanir. As | have noted in previous
or prooess. In
scheduled case-relaind ravel, we belleve 3 10-day extension on the 15 December 2005 deadiine 10 be
reasonsbie and warranted.

- RE 20 0wdn)
Pagedofie
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US v Khadr - Docketing of Jan session; Direction to respond Page S of 6

1. The Presiding Officer has received replies to PO 1 from the prosecution that they will be present at
the session to be held in GTMO the week of 9 Jan 2006.

2. Captain Miriam and Professor Ahmed have replied to PO 1 that they will be present though they have
reservations about what Mr. Khadr’s choice of counsel migiit be, the entering of pleas, the making of
motioas, and whether voir dire of the Presiding Officer might be conducted at that time. In regard to
those concemns:

a. Mr. Khadr's choice of counsel comes from him, and the only proper way to do that is in a session
of the Commission where his rights to counsel are explained to him by the Presiding Officer and Mr.
Khadr can make an clection. Possible confusion over choice of counsel alone is an important reason to
hold the Jenuary session.

b. If the defense requests to reserve on pless, the Presiding Officer will grant the request.

¢. If the either party requests to reserve on motions, the Presiding Officer will grant the request.

d. The Presiding Officer will decide at the appropriate time whether voir dire of the Presiding
Officer shall be conducted at the January session, at a later session, or both. Howevez, all counsel will be
propared to conduct voir dire at the January session.

3. Professor Wilson's response to PO 1 stated only that he will not attend the session.

8. PO 1 stated that a session would be held at a certain time and called for reasons why it should not
be held then. Accordingly, Professor Wilson was not responsive to PO | and the Presiding Officer again
directs Professor Wilson to "Advise sconest .... of any reasons - personal or professional - that would
preciude (his} attending and participating in this session.” The Presiding Officer extounds the time to
respond uantil 1200 December 10, 200S.

b. It is noted that in accordance with paragraph 11 B, Annex B of MCI # 5 of the attached
agresment, Professor Wilson bas made certain assurances conceming the priorities of his commitment to
this Commission case.

4. In summary, the Presiding Officer directs that:

a. An initial session of the Commission, without any members except the Presiding Officer, will be
beld at 1000, 11 Jan 2006, at Guantanamo Bay, Cuba. All detailed counsel (military and defense) shall
attend this session uniess excused by the Presiding Officer. At this point, no counsel have been excused
or requested to be excused.

b. At the aforementioncd session, the Commission will be convened, rights to counsel explained,
counsel choices made, and the acoused will be asked to enter pleas and motions. (See paragraphs 2b and
¢ above with respect to motions and pleas.) The partics wilt aiso be prepared to conduct voir dire of the

¢. Not later than 1200 Decomber 18, 20858, Professor Wilson will respond with those reasons -
personal or professional - that would preclude his attending and participating in this session. If, as
believed, Professor Wilson is or will be representing the sccused in this case, he will attend the session

unless the Presiding Officer excuses him. Whether Professor Wilson will be excused depends in pant
upon his statement, if any, of reasons why he cannot attend the session.

5. Attached is a biographical summary prepared by the Presiding Officer to assist counsel in voir dire.

Counsel who wish to submit a questionnaire for the Presiding Officer are weicome to do so not Inter
than 1208, 15 Dec 98.
RE 20 Othedr)

Page S ol 14

12/30/2005

81



US v Khadr - Docketing of Jan session; Direction to respond . Page6of 6

6. All the Presiding Officer Memorandsa currently in effect, and as lster modified or supplemented, are in
effect a3 Rules of Court for this Conmnission.

BY DIRECTION OF THE PRESIDING OFFICER

Kelth Hodges
Assigtant to the Presiding Officers
Commission

Summary - Voir Dire.doc>>

12/30/2005
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P03
UNITED STATES OF AMERICA
Presiding Officer’s Answers to
v. Voir Dire Questioanaire Submitind to the
Presiding Officer
OMAR AHMED KHADR
December 38, 2005

The below document was submitted to the Presiding Officer by the detailed defense
counsel. The Presiding Officer has inserted his reply in ALL CAPTIAL LETTERS. This
document will be added to the filings inventory as PO 3,

N

R.S. CHESTER
Colonel, U.S.M.C.
Presiding Officer
UNITED STATES OF AMERICA
Yoir Dire Questionnaire Submitted to the
v. Presidiag Officer
OMAR AHMED KHADR 27 December 2008

1. In response to the email dated 9 Docember 2005 by Mr. Keitk Hodges, Assistant 10 the
Presiding Officer, the Defease in the above-styled case respectfully submits the following
questions to the Presiding Officer. The purpose of this questionnaire is to increase the
efficiency and cffectiveness of oral voir dire of the Presiding Officer by counsel.,

2. The questions that follow arc broken into several sub-sets based on general subject
matter. In all cases, the more detailed the response, the better counsel will be able to
determine what issucs should be explored during oral voir dire. The defense appreciates
the opportunity to subemit these questions to the Presiding Officer.
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1) Do you know the accused in the case currently before the Commission
over which you preside? NO,

2) Do you know any person named in any of the charges referred against
the accused in this case? This inchudes sny alleged victim, co-accused,
alleged co-conspirator, or any other person named in the charge sheet.
NO.

3) Do you know any person named as a potential witness in any
documents currently before the Commission over which you preside? [
AM UNAWARE OF THE NAMES OF ANY WITNESSES.

4) Do you personalty know the detailed military defense counsel, the
civilian defense counsel, any civilian counsel who has represented the
accused in other judicial proceedings, or any of the prosecuting attomeys
detailed to this case? | MAY KNOW ONE OF THE PROSECUTING
ATTORNEYS. NOT SURE. 1 RAN INTO A MARINE MAJOR,
DON'T RECALL HIS NAME, WHEN [ WAS VISITING THE OMC
DURING THE WEEK OF 12 DECEMBER 2005. Do you personally
know either the Chief Prosecutor or the Chief Defense Counsel? I MAY
KNOW THE CHIEF DEFENSE COUNSEL. NOT SURE. HEIS A
MARINE AND IT IS A SMALL COMMUNITY. For any “yes” answer,
please detail the nature and extent of your relationship.

5) Have you had, made, received, or paticipsted in any ex parte dealings
or communicstions with government counsel sbout law, facts, pasties,
represcntation, or procedure in this case? NO. I MET THE DEPUTY
CHIEF PROSECUTING ATTORNEY DURING MY VISIT TO OMC
DURING THE WEEK OF 12 DECEMBER 2005. WE DID NOT
DISCUSS THE FACTS OR LAW INVOLVED IN THIS CASE.
DISCUSSION WAS BY WAY OF INTRODUCTION. HE WAS A
MILITARY JUDGE PRIOR TO HIS RETIREMENT AND WE WOULD
HAVE SEEN EACH OTHER AT THE ISMJ CONFERENCE HELD
ANNUALLY IN ALABAMA. Have you had any ex parte dealings or
communication with cither civilisn or military defense counsel about law,
facts, parties, representation, or procedure in this case? NO. | LISTENED
TO A SPEAKER PHONE CONVERSATION BETWEEN MR. HODGES
AND THE CHIEF DEFENSE COUNSEL (WHO WAS IN CUBA)
CONCERNING THE NEED FOR ALL COUNSEL REPRESENTING
THE ACCUSED TO BE PRESENT AT ALL PROCEEDINGS. I DON'T
RECALL THAT THE CIVILIAN OR MILITARY COUNSEL TALKED
ON THE PHONE. THIS OCCURRED DURING MY DECEMBER
VISIT TO OMC. This includes communication with the Chief Prosecutor,
Deputy Chief Prosecutor, or the Chief Defense Counsel. If so, please

g
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detail the substance and general nature, the approximate time, date, and
kcation of those dealings or communications.

6) Do you have any prior knowicdge of the facts of this case, or of the
alleged acts of the accused in this case? NO. If 9o, please detail the nature
and extent of that knowledge.

7) Has any prior knowledge of the facts of this case, to include general
knowledge about the 9-11 attacks and the “war on terrorism™ prejudiced
you or in any way made it difficult for you to fairly and impartiaily rule on
matters of law or fact in this case? NO.

1) Have you had any experiences, either persons! or military, that would
fmpact your ability to remain impartial and to fairly decide the lssues
prescated in this case? NO.

2) Do you personally know any person who has been killed or injured as a
result of & terrorist attack of any kind? YES. 1 KNOW SOME
MARINES AND CIVILIAN EMPLOYEES THAT WERE INJURED IN
THE PENTAGON. THEY WORKED IN THE COUNSEL TO THE
COMMANDANT'S OFFICE AND STAFF JUDGE ADVOCATE TO
CMC. 1 DO NOT RECALL THE NAMES OTHER THAN MR. PETER
MURPHY. NONE OF THEM WERE SERIOUSLY INJURED. I AM
NOT SURE MR. MURPHY WAS INJURED. This includes, but is not
limited to, the bombing of the USMC barracks in Beirut, Lebanon 1
KNOW A COUPLE OF MARINES PRESENT AT BEIRUT. DON'T
RECALL THEIR NAMES, BUT THEY HAVE SINCE RETIRED FROM
THE MARINE CORPS. ; the bombing of the Khobar Towers in Saudi
Arabis NONE. ; the bombing of the USS COLE NONE. ; the attacks on
11 SEP 2001 against the Worid Trade Center or the Pentagon; or any other
attack fairly characterized as an act of “terrorism™ or conducted by a party
who was not part of the regular arméd forces of s nation-state. | KNOW
TWO MARINE JAS INJURED IN IRAQ DURING OIF I1. ONLY
KNOW THEM IN PASSING AND DON'T RECALL THEIR NAMES.

3) Do you personally know any person who has been killed or injured as a
result of combat in Afghanistan, Iraq, Somalia, Kosovo, or in any other
theater of operations since 19907 YES. IRAQ AND SOMALIA. This
incindes, but is not limited to, the conflicts in the Persian Gulf, Somalia,
Kosovo, Afghanistan, Iraq, the Hom of Africa, or in any other theater of
operations in which US or altied forces pasticipated in hostilities.

g
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4) Have you personally participated in combat operations or hostilities of
any kind during the course of your military career? NOT SURE WHAT
YOU ARE ASKING. YOU WILL NEED TO CLARIFY. If so, please
describe which conflict you were involved in and summarize that
participation. Please inclade “indirect participation,” such as conducting
rehearsals, planaing sessions, or writing operations orders or other
documents in support of a combat operation, even if you did not
personally deploy in support of that operation. [ WROTE PART OF 2D
MARINE DIVISION OPORDER FOR OPERATION DESERT STORM.
1 ALSO WROTE SEVERAL ORDERS AND INSTRUCTIONS FOR
THE DEPLOYMENT AND DEPLOYED TO SAUDI ARABIA FOR
APPROXIMATELY 6 MONTHS. 1 PARTICIPATED IN THE INITIAL
PLANNING FOR OIF AS THE I MEF SJA. 1 LEFT THE STAFF
PRIOR TO THE FINAL PLANNING. 1 DEPLOYED IN SUPPORT OF
OIF II AND SPENT 2-3 MONTHS IN IRAQ. I SPENT TIME IN
SEVERAL IRAQI CITIES TRYING COURTS-MARTIAL.

S) Atany time during which you served as the primary legal advisorto a
combat commander at any echelon, did that combet command or unit, or
any part thereof, deploy to combat operations st bome or sbroad? YES. 2D
MARDIV.

6) Do you know any person who is deployed, or has deployed, to combat
in Iraq or Afghanistan? Does this knowledge or relationship prejudice you
hmmﬁnnﬂaaﬁumﬁhymmhdw“
matters of fact or law in this case? 1 KNOW MANY PEOPLE
DEPLOYED TO IRAQ, AND IT DOES NOT.

1) Do you have any specialized trainiag or education in the ficld of
intermational law? I HAD A WEEK LONG COURSE IN THE LAW OF

ARMED CONFLICT FOLLOWING THE BASIC COURSE AT NJSIN
1982. | HAVE ATTENDED SEVERAL CONFERENCES
ADDRESSING LEGAL ASPECTS OF MILITARY OPERATIONS ON
THE INTERNATIONAL LEVEL. THESE WERE PRIMARILY
SPONSORED BY PACOM. This includes any military or civilian
coursework, in law school or in any service school. Please describoe this
training or educstion, including, to the extent possible the dates, sny
significant casebooks or textual references used, and the professor or
instructor who taught the class or provided the training.

2) Have you ever provided legal advice on matters of international law,

the law of war, military tribunals or commissions, international tribunals
convened to try war crimes, crimes against humanity, crimes against

R
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peace, or genocide? YES. To whom and in what capacity? VARIOUS
COMMANDERS AND THEIR STAFF TO INCLUDE CG, 2D MAR
DIV, Il MEF, Il MEF, | MEF AND SEVERAL OFFICERS IN THE
ROYAL THAI MILITARY. ADVICE PERTAINED TO LAW OF WAR
AND SOME INTERNATIONAL LAW AS IT PERTAINED TO US
MILITARY AND HOST NATIONS RELATIONSHIPS.

3) Have you ever tried a case, as cither & military judge, a trial counsel, or
a defense counsel, in which issues of international law or the law of war
were decided? YES. 1 TRIED TWO CASES IN PARTICULAR AS THE
MJ WHICH ADDRESSED THE APPLICABILITY OF GENEVA
CONVENTIONS TO THE US MILITARY. THE ACCUSED WERE
CHARGED WITH ABUSING IRAQI DETAINEES.

4) Do you have any specislized training or education in juvenile law or

5) Have you ever tried a case, as cither a military judge, a trial counsel, or
a defense counsel, or in s civilian capacity of any kind, in which the
accused was a legal minor? NOT THAT | RECALL.

6) Have you received any specialized training of any kind on Al Queda,
international terrorism, the "war on terrorism,” Operation Enduring
Freedom, Openation Iraqi Freedom, the Taliban, Islamic fundamentalism,
or detainee operations? WHILE ON THE I MEF STAFF, | RECEIVED
REGULAR INTELLIGENCE BRIEFINGS ON THE WAR ON
TERROR.

7) Have you ever written an article or spoken in public regarding Al
Queda, international terrorism, the Global War on Terror,

Enduring Freedom, Operation Iragi Freedom, the Taliban, islamic
fundamentalism, or detainee operations? NO.

%) Have you cver given a formal opinion regarding the status of any
combatant under international law in any coaflict? NO. Have you ever
served on or advised an “Article § Tribunal® or “Combatant Status Review
Board?”” NO.

1) Do you know, in cither a personal or professional capacity, the
Appointing Authority for the Military Commissions? YES. IMETHIM
DURING MY 12 DECEMBER VISIT TO OMC. Please doscribe the

nature and extent of any relationship with Jobm D. Altenburg, Jr. that
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existed prior to your selection as a candidate for, or your appointment as, a

2) Have you ever discussed the facts of this case or any other Military
Commissions case with the Appointing Authority in any way? NO,

3) Have you ever discussed with the Appointing Authority any ruling or
decision made in this case or any other Military Commissions case? NO.

4) Do you know, in cither a personal or professional capacity, the General
Counse! for the Department of Defense? NO. Please describe the nature
and extent of any relationship with the General Counsel that existed prior
to your selection as a candidate for, or your appointment as, a Presiding
Officer.

5) Have you ever discussed the facts of this case or any ather Military
Commissions case with the General Counsel in any way? NO.

6) Do youknow, in cither a personal or professional capacity, the
Assistant to the Presiding Officer, Mr. Keuhl{odpﬂ YES. Pleue
describe the nature and extent of any relationship with Mr. Keith Hodges
that existed prior to your seloction as a candidate for, or your appointment
as, & Presiding Officer. I NEVER MET HIM PRIOR TO MY
SELECTION. IMAY HAVE MET HIM OR SAW HIM AT THE ISMJ
CONFERENCE.

7). What duties does Mr. Keith Hodges perform for you in this case? SEE
POM 2-2. What duties does he perform for any other member of the
Commissions process, including the Appointing Authority? SEE POM 2-
2. Are you aware of any communicatious between Mr. Hodges and the
Appointing Authority? NONE OTHER THAN PLEASANTRIES.

8) Do you know, in cither a personal or professional capacity, any other
officer who has boen appointed t serve as a Presiding Officer in a
Military Commissions case? YES. Please describe the nature and extent
of any relationship with Col. (Ret.) Brownback that existed prior to your
selection as a candidate for, or your appointment as, a Presiding Officer. 1
HAD HEARD OF HIM, BUT DON'T BELIEVE WE HAD EVER MET
UNTIL [ SAW HIM IN WASHINGTON IN DECEMBER 2005.

9) Have you ever discussed the facts of this case or any other Military
Commissions case with any other Presiding Officer or candidate for a
position as a Presiding Officer? ANY SUCH CONVERSATIONS ARE
PRIVILEGED.
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10) Do you know, meithetapamﬂorpowapuny,nyodm
officer who has been appointed to serve as 2 Member, other than

Presiding Officer, in a Military Commissions case? NOTTHATIKNOW
OF. Please describe the nature and cxtent of any relationship with any
Member of either this case or another Military Commissions case that
existed prior 1o your selection 2s s candidate for, or your sppointment as, a
Presiding Officer.

11) Have you ever discussod the facts of this case or any other Military
Commissions case with any Member of any Military Commission? NO.
Have you cver had any communications of any kind with any Member of
any Military Commission? YES. I DIRECTED PRELIMINARY
INSTRUCTIONS SENT TO THEM. THESE WERE PROVIDED TO
ALL COUNSEL. Did you have any role in selecting the members of the
Military Commission? NO.

12) How did you come to be selected as a Presiding Officer overa
Military Commission? I DON’T KNOW. Did you volunteer for this duty?
YES. If so, why? IT IS IMPORTANT. If not, do you know why you
were selected and by whom?

13) Do you consider past decisions by the Appointing Authority on this
case ar other Military Commissions cases to be binding on you? YOU
NEED TO CLARIFY THIS QUESTION. I it possible for you to rule in
& way contrary to the way the Appointing Authority has ruled, decided, or
acted in this case? YOU NEED TO CLARIFY YOUR QUESTION.

1) Have you pre-judged the guilt or innocence of the accused, in any way,
on any element of any offense with which he is charged? NO. Do you
sccept that the aocused is presumed inaocent until proven guilty, and that
&Wbﬂshmdvﬁ beyond a reasonable doubt?

2) Can you keep an open mind and remain tmpartial on all matters of law,
fact, or procedure in this case? YES.

3) Do you accept that, in order for the accused to be found guilty of say
charge, the government must prove cach and every clement of the charged
offense beyond a reasonable doubt? YES.

4) Do you consider rulings or decisions made in other military

commissions cases, either those already under way or those that will be
conducted during the same timeframe as this one, fo be binding or to hold

REp
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F. Personal

precedential value in the case currently before you? In other words, if
another Presiding Officer were 1o rule on a discrete issue and that same
issue arose in the case at bar, do you consider the prior ruling to have any
effect on how you shouid rule? | MIGHT CONSIDER IT, BUT DON'T
CONSIDER MYSELF IN ANYWAY BOUND BY ARULING BY A
PRESIDING OFFICER IN ANY OTHER CASE.

5) Do you have an opinion regarding the legality of Military
Commissions generally? Do you have an opinion regarding the legality of
the Military Commissions as currently constituted? What are those
opinions, if any? ANY QUESTIONS OF LAW SHOULD BE MADE
THE SUBJECT OF A MOTION PER POM 4-3.

6). To whom, and in what manner, do you believe challenges to the
legality or the structure of the Military Commissions, to the Military
Commission Orders, to the Military Commission Instructions, and to the
Appointing Authority Regulations should be made, respectively? ANY
LEGAL CHALLENGES SHOULD BE MADE THE SUBJECT OF A
MOTION PER POM 4-3. Do you consider those matters to be within the
pusview of the Presiding Officer and Members of the Commission itself to
rale upon? 1 WOULD HAVE TO SEE THE MOTION.

1) What religious denomination are you? METHODIST. Do you hold
religious beliefs that cause, engender, or require a3 & matter of doctrine or
theology, hostility towards or distrust of Islam? NO.

2) Are you 3 member of, or affiliated with, any political party? NO.

3) Are you awsire of any matier, whether or not addressed by the
questions posed in this questionnaire, which may canse a reasonable
person to believe that you cannot act in a fair and impartial manner in
these proceedings? NO.

loriginal signed#/
JOHN J. MERRIAM

CPT,JA
Detailed Defense Coumsel

i
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Though the emasil sent by Professor Ahmad at the beginning of this thread (Monday, January 02,
2008 08:16) addresses me, it was not sent to me.

it is important that all parfies know that the Presiding Officers have adoptad the Presiding Officer
Memoranda (POMs) as the Rules of Court. One of the halimarks of the POMs is that a request for
relief from the Presiding Officer must be in the form of @ motion or other request for relisf uniess the
Presiding Officer gives lsave otherwise. (See POM 4-3.) Tied into POM 4-3 is POM 12-1 concerning
the flings inventory. That inventory reflacts all actions pending before the Presiding Officer.

| make this observation so the parties know that the issue raised by Professor Ahmad is not before
the Presiding Officer at present. While the solution to Professor Ahmad’s concemns seems easy
onough the Prasiiing Officer is obiligated to act only when POM 4-3 has basn complied with or he

has given his consent fo use another mechanism. Fallure to rgise s matter in a timely and proper
fashion could aiso result in a waiver. On the other hand, should the accused need a copy of the
charges in Arabic - and it seems he would be the one best to know - failure to provide the charges in
written form could cause avoidable complications next week.

The parties may ais0 wish to consider the need for 8 Commission and/or defense transiator as those
terms are used in POM 11.

Keith Hodges
Assistant to the Presiding Officers
{by web mall)
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Thankywbrm . | respectfully disagres with your assertion that "The accused has read and
cudody lboli::ﬂnt um'w”wmm

you are
It is my understanding that Mr. Khadr's interrogations have been conducted in Engiish. However, his
ability to comprehend writhen English is kmited, and his reading ability is far greater in Arabic. in light
of this, | believe it is "appropriate,” as that tarm is used in MCO No. 1 Para. 5(a), fo provide the
Charge Sheet to Mr. Khadr in Arabic, and on his behalf, | renew that request.

Mr. Ahmad/Captain Merriam,

The Prosscution does not intend to provide the accused with a copy of the charges or any other
documents in Arabic, uniess the document was y written in Arabic. Military Commission
Order No. 1 wouid only require the Prosecution to ‘documents in Arabic if the accused doss
not understand English. Wm)mmmumw
Mhadwudﬁbmntmlmdmmhmmm
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sppropriate, in another language that the Accused understands.” Paragraph 5(j) provides "[tihe
Prosecution shall ensure that the substance of the charges, the proceedings, and any documentary
evidence are provided in English and, if appropriate, in ancther language that the Accused
undersiands. The Appointing Authority may appoint one or more interpreters 10 assist the Defense,
as necessary.”

The sccused has read and spoken English the entire ime he has been
in U.S. custody. He has been interrogated dozens of times, all in English,
and afl without the need of an interpreter. mmmmmmmmm
magazines in English which he read and later
discussead with his interrogators. Up until now, the accused has not given
any indication that he does not speak and understand English. On the contrary, during his most
recent interview with a CITF agent on 16 Sept 2005, again conducted entirely in English, the accused
advised that he spoke English and aiso that he was often used as a transiator for the guards to
communicate with other detainees.

| don't know who is the right person to address this issue, but | sssume it is one of you: on behalf of
our client Omar Khadsr, | request that a copy of the Charge Sheet, and any other documents provided
to accused detuinees, be given to Mr. Khadr in Arabic, with a copy to his counsel as well. | ask that
this be done as soon as possible. In addition, | request that any future documents to which Mr. Khadr
is entitied to a copy be provided to him and his counset in both Arabic snd English.

Plsase let me know if there is someone sise to whom this request should be addressed. Thank you.

Muneer |. Ahmad
Associate Professor of Law

Ametican University ' College of Law
RE 30 (Khadir)
ﬂ Page 3 of4

3
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Attire and Grooming for Accused at Sessions of the Commission Page L of 1

Hodges, Kelth

From: Hodges, Kefth

Sent  Tuesday, Jenuary 03, 2008 1:26 PM
To:

Subject: Allire and Grooming for Accused at Sessions of the Commission

1. mmmdmmwmmmmmﬂnmﬂw

sppeerance in a session of the Commission was consistent with s full and fair trial considering sccurity
quwmamuws«mmmum
otherwise and & Presiding Officer divects, accused will not be in the courtroom during a session of the
Commission in restraints. In some cases, defense counsel have made special arrangements to attend to
an accused’s grooming (hair cut) and have even arranged for purchased civilian attire so the accused did
not appear in the courtroom in “"prison attire.”

2. If defense counse! wish to attend to these neods and need the assistance of the government or JTF
personnel, you are invited to make your request to Mr. Harvey. Time is of the essence.

3. If defense counsel have no plans or do not wish 10 attend to the accused's grooming or appearance,
they will notify the Chief Defense Counsel, Mr. Harvey, the APO, and the respective Presiding Officer
andmlzely The Presiding Officers have an interest in lending their good offices to ensuring a full end

1/3/2006
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ProOrd 3 A — Khadr — FOUO and other markings

NOTE BY APO: The Defense Counsel replied to three filings in a single email as
below. Though a multi-subject/filing email is contrary to the POMs, he was not
required to refile.

The APO has taken the defense’s email and created three different filings for the
three protective orders addressed in the email (ProOrd 2, ProOrd 3, and ProOrd 4.)
Each of these filings reflects only that information pertaining to the specific filing to
assist the readers what is pertinent to the filing.

For the convenience of the parties, this filing includes the government’s submission
and the defense revision.

Keith Hodges, APO

NOTE BY APO: The Defense Counsel replied to three filings in a single email as
below. Though a multi-subject/filing email is contrary to the POMs, he was not
required to refile.

The APO has taken the defense’s email and created three different filings for the
three protective orders addressed in the email (ProOrd 2, ProOrd 3, and ProOrd 4.)
Each of these filings reflects only that information pertaining to the specific filing to
assist the readers what is pertinent to the filing.

Keith Hodges, APO

From: Merriam, John J CPT (PKT
04,2006 2:50 PM

Sullivan, Dwight, COL, DoD OGC
Subject: Defense Objections to Protective Orders

Attachments: Protective Order # 1 Khadr (Defense Revisions).doc; Protective Order # 2
Khadr (Defense Revisions).doc .

Mr. Hodges:
Please find attached modified versions of Protective Order #1 and Protective Order #2. They
have been re-named "Defense Revisions" in lieu of "Prosecution First Draft” for clarity's sake.

RE 32 (Khadr)
Page 1 of 6
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The defense respectfully makes the following objections to the prosecution’s proposed Protective
Orders, and, where applicable, has made the following revisions to the versions attached to this
email:

Protective Order #1

)

1. The defense objects to the current ianguage, which (if literally read) apparently
would prevent us from consulting the accused in his own defense. The defense

has added a proposed paragraph 3.d. that expilicitly allows us to show

photographs of investigators and interrogators to the accused. This is essential in
order to achieve the assistance of the accused In his defense. The Progecutor,

Major (D has indicated that he did not oppose this, though he has not
specifically consented to the proposedtanguage shown here.

2. Inthe same paragraph, the defense also adds language allowing us to use
nicknames, false names, or even real names if those names have already been
made known to, or used in the presence of, the accused. For example, if Mr.
Khadr Is routinely interrogated by a woman who calls herself "Michelle,” then
there should be no prohibition on us cafling her Michetle - whether that is her
actual name or not.

Finally, the defense wishes to state its objection to resoiving any outstanding issues regarding
these protective orders in an 8-5 session. MCI 8, Section 5 does contemplate that the Presiding
Officer may need to hold "in camera meetings to facilitate efficient trial proceedings.” However,
the contemplated issuance of a court order is hardly the "facliitation” of efficient trial proceedings.
The defense believes that this is something properly discussed_only on the record. MCO No. 1,
at Section 6.B(3), allows for the closure of proceedings when necessary to protect information,
but that does not seem to extend to holding closed, in camera hearings about whether or net to
protect information.

The defense position is well-supported by case law in the military justice system, which cautlons
against use of RCM 802 conferences for matters properly addressed on the record (8-5
conferences in the commissions process are substantially similar to RCM 802 sessions). See,
e.g., United States v. Sadler, 290 M.J. 370, 373 n.3 (C.M.A. 1890); United States v. Garcia, 24
M.J. 518, 519 (A.F.C.M.R. 1987). The defense believes that any discussion of protective orders
should occur on the record. The defense will submit a written motion on this matter.

Respectfully submitted,
<<Protective Order # 1 Khadr (Defense Revislons).doc>> <<Protective Order # 2 Khadr (Defense
Revisions).doc>>

John J. Mefriam
CPT, JA
Trial Defense Attomey

RE 32 (Khadr)
Page 2 of 6
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UNITED STATES OF AMERICA
Protective Order #

Protection of “For Official Use Only” or “Law

v. Enforcement Sensitive” Marked Information

and Information with Classified Markings

OMAR AHMED KHADR ProOrd 3 - Prosecution

December 2005

1. The following Order is issued to provide general guidance regarding the described
documents and information. Unless otherwise noted, required, or requested, it does not
preclude the use of such documents or information in open court.

2. For the purpose of this Order, the term "Defense team" includes all counsel, co-
counsel, counsel, paralegals, investigators, translators, administrative staff, and experts
and consultants who have been properly approved to assist in the Military Commission
proceedings against the accused.

3. This Protective Order shall remain in effect throughout the proceedings, to include
review and final action, against the accused unless specifically modified or cancelled.

4. UNCLASSIFIED SENSITIVE MATERITALS:

a. ITIS HEREBY ORDERED that documents marked "For Official Use Only
(FOUO)" or "Law Enforcement Sensitive" and the information contained
therein shall be handled strictly in accordance with and disseminated only
pursuant to the limitations contained in the Memorandum of the Under
Secretary of Defense ("Interim Information Security Guidance") dated April
18, 2004. If either party disagrees with the marking of a document, that party
must continue to handle that document as marked unless and until proper
authority removes such marking. If either party wishes to disseminate FOUO
or Law Enforcement Sensitive documents to the public or the media, they
must make a request to the Presiding Officer.

b. IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms
40 and Federal Bureau of Investigation FD-302s provided to the Defense
shall, unless classified (marked "CONFIDENTIAL," "SECRET," or "TOP
SECRET"), be handled and disseminated as "For Official Use Only" and/or
"Law Enforcement Sensitive."

5. CLASSIFIED MATERIALS:

a. IT IS FURTHER ORDERED that all parties shall become familiar with
Executive Order 12958 (as amended), Military Commission Order No. 1, and

RE 32 (Khadr)
Page 3 of 6
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other directives applicable to the proper handling, storage, and protection of
classified information. All parties shall disseminate classified documents
(those marked "CONFIDENTIAL," Page 1 of 2 "SECRET," or "TOP
SECRET") and the information contained therein only to individuals who
possess the requisite clearance and an official need to know the information to
assist in the preparation of the case.

b. ITIS FURTHER ORDERED that all classified or sensitive discovery
materials, and copies thereof, given to the Defense or shared with any
authorized person by the Defense must and shall be returned to the
government at the conclusion of this case's review and final decision by the
President or, if designated, the Secretary of Defense, and any posttrial U.S.
federal litigation that may occur.

6. BOOKS, ARTICLES, OR SPEECHES:

a. FINALLY, IT IS ORDERED that members of the Defense team shall not
divulge, publish or reveal, either by word, conduct, or any other means, any
documents or information protected by this Order unless specifically
authorized to do so. Prior to publication, members of the Defense team shall
submit any book, article, speech, or other publication derived from, or based
upon experience or information gained in the course of representation of the
accused to the Department of Defense for review. This review is solely to
ensure that no information is improperly disclosed that is classified, protected,
or otherwise subject to a Protective Order. This restriction will remain
binding after the conclusion of any proceedings that may occur against the
accused.

7. REQUEST FOR EXCEPTIONS.:

a. Either party may file a motion, under seal, for appropriate relief to obtain an
exception to this Order should they consider it necessary for a full and fair
trial and/or, if necessary, any appeal.

8. BREACH:

a. Any breach of this Protective Order may result in disciplinary action or other
sanctions.

Robert Chester

Colonel, U.S. Marine
Corps

Presiding Officer

RE 32 (Khadr)
Page 4 of 6
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UNITED STATES OF AMERICA
Protective Order # __

Protection of “For Official Use Only” or “Law

V. Enforcement Sensitive” Marked Information

and Information with Classified Markings

OMAR AHMED KHADR ProOrd 3 A — Defense Submission

December 2005

1. The following Order is issued to provide general guidance regarding the described
documents and information. Unless otherwise noted, required, or requested, it does not
preclude the use of such documents or information in open court.

2. For the purpose of this Order, the term "Defense team" includes all counsel, co-
counsel, counsel, paralegals, investigators, translators, administrative staff, and experts
and consultants who have been properly approved to assist in the Military Commission
proceedings against the accused. The term “Prosecution” includes all counsel, co-
counsel, paralegals, investigators, translators, administrative staff, and experts and
consultants who participate in the prosecution, investigation, or interrogation of the
accused.

3. This Protective Order shall remain in effect throughout the proceedings, to include
review and final action, against the accused unless specifically modified or cancelled.

4. UNCLASSIFIED SENSITIVE MATERIALS:

a. ITIS HEREBY ORDERED that documents marked "For Official Use Only
(FOUO)" or "Law Enforcement Sensitive" and the information contained
therein shall be handled strictly in accordance with and disseminated only
pursuant to the limitations contained in the Memorandum of the Under
Secretary of Defense ("Interim Information Security Guidance") dated April
18, 2004. If either party disagrees with the marking of a document, that party
must continue to handle that document as marked unless and until proper
authority removes such marking. If either party wishes to disseminate FOUO
or Law Enforcement Sensitive documents to the public or the media, they
must make a request to the Presiding Officer.

b. IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms
40 and Federal Bureau of Investigation FD-302s provided to the Defense
shall, unless classified (marked "CONFIDENTIAL," "SECRET," or "TOP
SECRET"), be handled and disseminated as "For Official Use Only" and/or
"Law Enforcement Sensitive."

5. CLASSIFIED MATERIALS:

RE 32 (Khadr)
Page 5 of 6
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a. ITIS FURTHER ORDERED that all parties shall become familiar with
Executive Order 12958 (as amended), Military Commission Order No. 1, and
other directives applicable to the proper handling, storage, and protection of
classified information. All parties shall disseminate classified documents
(those marked "CONFIDENTIAL," Page 1 of 2 "SECRET," or "TOP
SECRET™") and the information contained therein only to individuals who
possess the requisite clearance and an official need to know the information to
assist in the preparation of the case.

b. IT IS FURTHER ORDERED that all classified or sensitive discovery
materials, and copies thereof, given to the Defense or shared with any
authorized person by the Defense must and shall be returned to the
government at the conclusion of this case's review and final decision by the
President or, if designated, the Secretary of Defense, and any posttrial U.S.
federal litigation that may occur.

6. BOOKS, ARTICLES, OR SPEECHES:

a. FINALLY, IT IS ORDERED that neither members of the Defense team nor
the Prosecution shall divulge, publish or reveal, either by word, conduct, or
any other means, any documents or information protected by this Order unless
specifically authorized to do so. Prior to publication, members of the Defense
team or the Prosecution shall submit any book, article, speech, or other
publication derived from, or based upon information gained in the course of
representation of the accused in military commission proceedings to the
Department of Defense for review. This review is solely to ensure that no
information is improperly disclosed that is classified, protected, or otherwise
subject to a Protective Order. This restriction will remain binding after the
conclusion of any proceedings that may occur against the accused.

7. REQUEST FOR EXCEPTIONS:

b. Either party may file a motion, under seal, for appropriate relief to obtain an
exception to this Order should they consider it necessary for a full and fair
trial and/or, if necessary, any appeal.

8. BREACH:
a. Any breach of this Protective Order may result in disciplinary action or other
sanctions.
Robert Chester
Colonel, U.S. Marine
Corps

Presiding Officer

RE 32 (Khadr)
Page 6 of 6
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Defense Objections to Protective Orders Page | of 3

Hodges, Keith

From: Hodges, Kekth

Sent: Wednesday, Januery 04, 2006 4:34 PM
To:

Ce:

Subject: PO Reply: Defense Oblections {5 Protecive Orders - US Khads

1. Thank you for your reply.

2. The Presiding Officer will take these submissions under advisement and schedule an 8-5
conference with ail counsel at GTMO next week to discass the mater and focus the issucs.
presentation of evidence if any, and s reting will be made en the record consistent with Commission
Law.

3. Per POM 9-1, counsel are directed to continue to attempt to rench consensus on the wording of
protective orders.

4. Please be attentive to the POM requirement for single subject emails. Strict compliance with the
POMSs would have you send three emails: one for each Order. This procedure facilitates filing,
mmwmmYmdomhwmmmkmﬂm snd it will be placed on the

Ploase find sttached modified versions of Protective Order #1 and Protective Order #2. Thay have been re-named
“Defense Revisions” in lsu of "Prosscution First Draft” for clarity’s sake.

The defense respectiully makes the following objections 10 the prosecution’s proposed Protective Orders, and,
where appiicable, has made the following revisions 10 the versions sitached 10 this emalk

RE 33 (Khadr)
Page 1018

1/5/2006

102



Defense Objections to Protective Orders Page20f3

Protective Order #1

1. The defense objects to the current language, which (if Herally read) apparently would prevent us
from consulting the accused in his own defense. The defense has added a propoesd paragraph 3.d.

, Major
mmumammmwmmmmmuu
proposed language shown here.

2. Inthe same paragraph, the defense also adds language aliowing us 10 use nicknames, false nemes,
or even real names i those names have aiready been mads known to, or used in the presences of,
the accused. For exampie, if Mr. iKKhadr is routinely intermogaiad by a wornan who calls herself
"Michetlle,” then there shouid be no prohibilion on us calling her Michelle - whether that is her actusi
name or not.

Protective Order #2

1. Parsgraph 2 has been modified to add s defintion of the term "Prosecution.” This is essential for the
other modifications. -

2. Paragraph 8 has been modified 10 add the Prosecution to the group of peopie restricted from
dinuiging information relating to military commissions procesdings. The defanae objects to the fact
that this order forbids only defense counsel from divuiging information. There does not appear t0 be
any good reason 1o not also include the Prosscution.

3. The word "experiences” has besn deleied from Paragraph 8. This Is overbroad and vague.

4, mmtnmamdummmmnnmmwu

prosecution’s proposed language,
hebaas Nigetion in foderal cowrt) thet are not properly the concem of this commission. The defense
notas thet habeas ltigation is already covered by saparats proteciive orders, and 20 there is no
need for the redundancy of an additions! order from this commission.

Protective Order ¥3

1. The defense objucts to this entirg order as overbrosd and not ripe. The order, a8 written, will
apparently prohibit the defense from informing Mr. Khadr of any wilness, elther for or against him,
This would have a detiimental impect on our abliity 10 prepare a full and vigorous defense.

2. Moreover, the order a8 writien falls 1o account for the fact that many witnesses who may tesilly in
commission procesdings have siresdy made themssives aveiisbis 1 the media or are properly
within the public domain. For exampie, Lane Mosris has appasred on both Canadian and American
television and radio intsrviews; & Is not unremsonabile 1o axpect Tt he would ba called by the
government o tastily. SFC Speer's family has fled a lawsult against the Khadr family; &t is not
urireasonabis 10 expect that family members mey be called by the government to lestify.

3. Finally, this order doss not take into account the testimony of expert witnesses cailed by elther
parly, who may include eminent and widely-icown lawyers or other professionals. For example, if
the world's leading schoter on war crimes agresd to tesiify on bahall of the defense, suppresaion of
his name would deprive the public of an undersianding of just how powerful that testimony was.
Given what has already occurved in ofher commissions cuses, & is not at sl unressonabls fo sxpect
expert witnesses o jestify in commission proceedings.

4. The defense respecifully suggests that the need for this order has not been demonsirated, and is
not ripe. A betier solulion, and one that is more in kesping with tha Secretary of Defense’s guidance
(thONu.ﬂbdouMoﬂymmbmmm physical
safely, etc., would be to have the government move to prolect nmmnes of witnesses on a case-by-
mmwmmmmmmmmbmunamu
transparent as the national sacurily will allow.

Fm.hdﬁnwﬂmbﬁh%hm“mmmmm
RE 33 (Khadr)
Page20t5
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Defense Objections to Protective Orders Page3 of 3

mmmysmw&msmmmhmmmmumw

camera mestings to facilitate eficient trial proceedings.” However, the contempiated issuance of a court order Is
muwumwmmmmuubmm
discussed only on the record. MCO No. 1, at Section 8.8(3), allows for the closure of procesdings when
necessary to protect information, but that doss not seem 1o extend fo hoiding closed, in camera hearings about
whather or not to protect information.

mmmhwumUhmmmmmmmma
RCM 802 confereriops for matiers properly addressed on the record (8-5 conferences in the commissions process
are substantislly simitar fo RCM 802 sessions). See, e.9., Unitod States v. Sadler, 290 M.J. 370, snns(cuA
1990); United States v. Garcle, 24 M.J. 510.519(AFCMR1“7). The delense betieves that any discussion of
protective orders shouki occur on the record. The defensa will submit a writian motion on this matter.

Respectivily submitted,
<<Projective Order # 1 Khadr (Defense Revisions).doc>> <<Protactive Order # 2 Khadr (Defense
Revisions).doc>>

John J. Merriam
CPT,JA
Trial Defense Altomey

1/5/2006
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UNITED STATES OF AMERICA
Protective Order #1
Protection of Identitics of
V. Investigators and Interrogators
OMAR AHMED KHADR December 2008

1. This Protective Order protects the identities of law enforcement, intelligence, or other
investigators and interrogators working on behalf of their government (collectively referred to as
"investigators and interrogators™) who participated in the investigation of the accused.

2. The names and background information of investigators and interrogators are considered
sensitive material thas constitutes Protected Information in accordaace with Military Commission
Order No. 1, Section 6(DX9).

3. Accordingly, IT IS HEREBY ORDERED:

&

Names or other identifying information of investigators and interrogators that have
been or may, from time o time, be disseminsted to Defense Counsel for the accused,
may be disclosed to members of the Defense teain, such as paralegals, investigators,
and sdministrative staff, with an official nced to know. However, such inforrmation
shall not be disclosed to the accused or to anyone outside of the Defense team other

Names or other identifying information of investigators and intesrogators shall not be
disclosed in open court or in any unsealed filing. Any mention of the name or other
ideutifying information of investigators and interrogators must ocour in closed session
and any filing to the Military Commission pane! that includes such information shall
be filed under seal; and

Either party may file a motion for appropriate relief to obtain an sxception to this
Order should they consider it necessary for o full and fair trial.

d Nmnummummmumwa

investigators and interrogators, discussing the statemnents of particular investigators
snd interrogators using photographs to ideatify them, oc from referring to an
investigator or interrogator by any name that the investigator or interrogator has used
in the presence of the accused or any other detainee, or thet the accused has aiready
learned through any other means.

4, Anthhofﬂlnmve&dummlt in disciplinary action or other sanctions.

I RES3 (Knaer
Page 4 of §
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Colonel, U.S. Marine Corps
Presiding Officer

RE 33 (Khadr)
Page 50of 6
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Defense Objections to Protective Orders ' Page 10f3

Hodges, Kelth

From: Hodges, Keith
Sent:  Wadnseday, January 04, 2008 4:54 PM

To:

Ce:

Subject: PO Reply: Defense Objections to Protective Orders - US Khadr

1. Thank you for your reply.

2. The Presiding Officer will take these submissions under advisement and schedule an 8-5
conference with all counsel at GTMO next week to discuss the matter and focus the issues.
presentation of evidence if any, and a ruling will be made on the record consistent with Commission
Law.

3. Per POM 9-1, counsel are directed to continue to attempt to reach consensus on the wording of
protective orders.

4, Mummmmmmhmmmmmﬁmmu
POM;s would have you send three emails: one for each Order. This procedure facilitates filing,
organizing, and replying. You do not have to resend this email however, and it will be piaced on the

filings inventory.

BY DIRECTION OF THE PRESIDING OFFICER

Kolth Hodges ,
Assietant to the Presiding Officers .

Mr. Hodges:
Please find attached modified versions of Protective Order #1 and Protective Order #2. They have been re-named
"Defonse Revisions” in sy of "Prosecution First Deaft" for clarily's sake.

The defenss respectiully makes the following objections 1o the prosecution’s proposed Protective Orders, and,
where applicable, has made the following revisions 1o the versions stteched to this email:

RE 34 (Khadr)
Page 10f3
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Defense Objections o Protective Orders Page2of3

Protective Order #1

1.

mmmbmmm M(lhﬂyud)mﬂywlﬂmtu
from consulting the accusad In his own defense. The dafenes has added a proposed paragraph 3.4,
that explicitly skows us 10 show photographs of investigaiors and interrogalors 1o the accused. This
s In order to achieve the assistence of the accused in his defense. The Prosecutor, Major
has indicated that he ki not oppose this, though he has not specifically consenied 1o the
proposed language shown here.
in the same paragraph, the defense also adds language aliowing us 16 uee hicknames, fales names,
or aven real namas i thoss names have sirsady been mads known 10, or used in the presencs of,
the accused. For example, If Mr. Khadr is routinely intenogeted by 8 woman who calls herself
"Michelle,” then Sisre should be no prohibition on us calling her Michelle - whether that is her actus!
name or not.

1
2

Peragraph 2 has been modified to add a definkion of !he ferm "Prosscution.” This is eseential for the
other molliifications.
mcmmmumum»umdmmm&”
divuiging information relating to military commissions procesdings. The defense objects 1o

that this onder forbids only defenise counsel from divuiging information. Thers does not appear o be
any gocd resson 1o not also include the Progecution.

The word “experiences” has been deleted from Paragraph 6. This is overbroad and vague.
mmmumamdmwmmmulmmmu

courss of representation of the accused in miltey procesdings.” The defense objects to
the which would cover represantation In other forums (such as
habeas In foderal court) that are not proparly the concem of this commission. The defenss

notes that habens Rtigation is siready covered by separale proteciive onders, and so there is no
nesd for the redundancy of ah additional order from this commission.

Profeciive Order #3

. The defense objacis to this entire order as overbroad and not ripe. The order, as wiltien, will

apparently prohibit the defanse from informing Mr. iChadr of any witness, elther for or against him.
This wouid have a detrimentsl impact on our abiility o prapare & full and vigorous defense.
mum-mmnmuuuummmmmu
commission procesdings have siready maiie themeelives available 10 the media or sre properly
within the public dornain. For example, Lane Mortis lias sppeared on both Canadien and American
talevision and radio interviews; R is not unressonabie to expect that he would be calied by the
govermment (o testify. SFC Speer's family has filed a lnwsult againet the Khadr famlly; it is not
unreasonable to expect that family members may be caliad by the govermnment 1o testify.
Finally, this order does not take into account the testimony of expert withesses calied by sither
party, who may includs eminent and widely-known lswyess or cthar professionals. me#o.l
gmmw'mn:mwhﬁmwdmmw
neme would deprive the public mm poweriul
Given what has siready occurred in other m!nm.dummhm
axpert wiinesses to teslify in commission procesdings.
The defense respectiully suggests that the nead for this order has not been demonstrated, end is
not ripe. A betier solution, and ane thet is more in keeping with tie Secretary of Defense’s guidance
(in MCO No. 1) to closs procesdings only when required to actuslly protect information,
salely, olc., Mubmnmmhpwmdwmwl
mﬁ.Mhmﬂhmmmmwmumaw“
trensparent as the national security wil allow.

Finally, the defense wishas 10 sixte its cbjection to resoiving any oulstanding iseuss regarding

1/5/2006
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Defense Objections to Protective Orders Page3of 3

orders in an 8-5 session. m&msumummmmm»mm
camern 10 faciliste eficient trial proceedings.” However, the contempladed issuanos of & court order Is
hardly the dmwmmmmuubmm
discusesd_only on the record. MCO No. 1, at Section 6.5(3), allows for the closurs of procssdings when
necessary 1o protect information, but that doss not seem 1o extend 1o hoiding clossd, in camera hearings about
whather or net 1o protect informetion.

maﬁuopodmhmbymhhunﬁymm which cautions againet use of
RCM 802 conferences for mattars properly addressed on the record (3-5 conferences In the commiesions process
are substantally similar to RCM 802 sessions). Sae, .., United Stales v. Saclier, 20 M.J. 370, 373n3 (CMA.
1880); United Stafes v. Garcia, 24 M.J. 518, 518 (AF.C.M.R. 1687). Tha defense believes that eny discuseion of
protective orders shouki occur on the record. The defense will submit & writien motion on this matier.

Respactiully submitied,
<<Protective Order # 1 Khadr (Defenss Revigions).doc>> <<Prolective Order # 2 Khadr (Defense
Revisions).doc>>

John J. Merriam
CPT,JA
Trial Defense Attomey

RE 34 (Khadr)
Page S of3
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Defense Objections to Protective Orders Page 1 of2

Atachments: Protective Order # 1 Khadr (Defense Revisions).doc; Proteclive Order # 2 Khadr (Defense
Revisions).doc

Mr. Hodges:

Piesse find attached modified versions of Proteciive Order #1 and Prolective Order 2. They have been re-named
"Defense Revisions” in lisu of "Prosscution First Draft* for clerity’s sake.

The defense

makes the following abjections to the proseculion's proposed Protective Orders, and,

whare applicable, has made the following revisions 10 the versions attached © this email:
Protective Order #1

L

The defense objects 10 the curment language, which (if Msrally read) apparantly
mmhmhmmmmmmm-mmu
that expiicitly allows us 10 show photographs of investigators and- inlefrogators 10 the accused. This
in order to achisve the assistance of the sccused in his defense. The Prosscutor, Major
wumﬁmmmmummmmum
proposed lenguage shown here.
in the same paragraph, the defense siso adds language aliowing us 1o use nicknames, false names,
or gvan roal names if thase nemes have sirsedy besh mada known 10, or used In the presence of,
the accused. For example, If Mr, Khadr is routinely intisrogated by 3 woman who calls herseif
“Michsiie,” than there should be no prohibition on us caling her Michelle - muhmu
name or not.

Protective Order #2

I
2.

Paragraph 2 has been modified 10 add 8 definition of the term "Proseculion.” This is essential for the
other modifications.
Paragraph 6 has been modified %0 add the Prosscution to the group of pacpie restricted from

divuiging information relating to militery commissions procesdings. The defense cbjects to the fact
nummwmmmmmmum;ﬂbu

any good resson 1 not also include the Prossculion.
The word “experiences” has been deisted from Paragraph 6. This is overbread and vague.
mm%m-mumdhmmmmunmmmn

the prosscution’s proposed lenguags, which would cover reprasantation in other forums (such &s
habeas Nigation in federal cowrQ) thet are not properly the concern of this cammission. The defense
notes thet habsas Nigation is already covered by separais protaciive orders, and so thare is no
need for the redundsncy of an additionsi order from this oommission.

Protecive Qrder #3 RE 35 (Khadr)

1/5/2006
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Defense Objections to Protective Orders Page 2 0f2

1. The defense cbjects 1o this entire order as overbroad and not ripe. The grder, as written, will
apparently prohibit the defense from informing Mr. Khadr of sny withess, either for or against him.
This would have a deirimental impact on our abllity 1 prepere 8 full and vigorous defense.

2. Moreover, the order as writien falls to account for the fact that many witnesses who may testily in
commission proceedings have already made themseives svailable to the media or are properly
within the pubific domain. For exampie, Lane Morris has appeared on both Canadian and American
telavision and radio interviews; It is not unreasonabls to expect that he would be called by the
government to testify. SFC Speer's family hes filed a lawsult ageinst the Khadr family; it is not
unreasonable 1o expect that family members may be called by the government to testify.

3. Finally, this order does not take into account the testimony of sxpert withesses called by either
party, who may include eminent and widely-known lawyers or othér professionals. For example, if
the worid's leading scholar on war crimes o testify on beheif of the defense, suppression of
his name would deprive the public of an of just how powerful that lestimony was.
Given what has siready occurred in other commissions cases, It is not at all unreasonable 10 expect
expert wilnesses to testity in commission proceedings.

4. The defense respactfilly suggests that the need for this order has not been demonstrated, and is
not ripe. A better solution, and one that is more in keeping with the Secretary of Defense’s guidance
(in MCO No. 1) to closs procesdings only when required to achsally protect information, physical
safely, etc., would be to have the government move 10 prolect names of winesses on a case-by-
case basis. Both the accused and the public have the right to proceedings that are as open and
transparent as the national security will aliow.

Finally, the defanse wishes 10 state its objection to resolving any outstending issues regarding these protective
ordars in an 8-5 session. MCI 8, Section § doss contampiste that the Presiding Officer may naed to hok! "in
camera meetings o faciiitats efficient trial procesdings.” However, the contempiaied issuance of a court order is
hardly the “faciitation” of efficient trial procesdings. The defense believes that this is somathing properly
discussed_only on the record. MCO No. 1, at Section 8.8(3), sllows for the closure of proosedings when
necessary to protect information, but that does not ssem to exterxd to hoiding closed, in camera hearings about
whether or not to protsct information,

The defense position is well-supported by case law in the milllary justics system, which cautions against use of
RCM 802 conferences for matters properly addreseed on the record (8-5 conferences in the commissions process
are substantially similar to RCM 802 seselons). See, 0.g., Unifed Stales v. Sadler, 29 M.J. 370, 373 n.3 (CMA.
1880); United Stailes v. Garcia, 24 M.J. 518, 519 (A.F.C.M.R. 1887). The delense believes thet any discussion of
protactive orders shouid ocour on the record. The defanse will submit 8 writien: motion on this matter.

Respeciiully submitted, )
<<Protective Order # 1 Khadr (Defernse Revisions).doc>> <<Prolective Order # 2 Khadr (Defense
Revisions).doc>>

John J. Merriam
CPT,JA
Trial Defense Atlomey

RE 35 (Khadr)
Page 2 of 6

1/5/2006
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UNITED STATES OF AMERICA
Protective Order#
Protection of “For Official Use Only” or “Law
V. Enforcement Sensitive” Marked Information
and Information with Classified Markings
OMAR AHMED KHADR December 2005

1. The following Order is issued to provide general guidance regarding the described documents
and information. Unless otherwise noted, required, or requested, it does not preciude the use of
such documents or information in open court.

2. For the purpose of this Order, the term "Defensc team” includes all counsel, co-counsel,
counsel, paralegals, investigators, translators, administrative staff, and experts and consultants
who have been properly approved to assist in the Military Commission proceedings against the
sccused. The term “Prosecution” inchides all coumsel, co-counsel, paralegals, investigators,
translators, administrative staff, and cxperts and consultants who pasticipate in the prosecution,
investigation, or interrogation of the accused.

3. This Protective Order shall remain in effect throughout the proceedings, to include review and
final action, against the accused unless specifically modified or cancclled.

4. UNCLASSIFIED SENSITIVE MATERIALS:

a. ITIS HEREBY ORDERED that documents marked "For Official Use Only (POUQ)"
or “Law Enforcement Sensitive” and the information contained therein shall be
handled strictly in accordance with and disseminated only pursuant to the limitstions
contained in the Memorandum of the Under Secretary of Defense ("Interim
Information Security Guidance™) dated April 18, 2004. If cither party disagrees with
the marking of a document, that party must continue to handle that document as '
marked unless and until proper authority removes such marking. If either party
wishes to disseminate FOUO or Law Enforcement Sensitive documents to the public
or the media, they must make a request to the Presiding Officer.

b. IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 and
Federal Bureau of Investigation FD-302s provided to the Defense shall, unless
classified (marked "CONFIDENTIAL," "SECRET," or “TOP SECRET™), be handlcd
and disseminated as "For Official Use Only" and/or "Law Enforcement Sensitive.”

5. CLASSIFIED MATERIALS:
a. IT IS FURTHER ORDERED that all partics shall bocome familiar with Executive
Order 12958 (ss amended), Military Commission Order No. 1, and other directives
mlmbbw&embudha,ﬁommﬂMonofclnnﬁedhﬂbmuﬁm

All parties shall disseminate classified documents (those marked
"CONFIDENTIAL," Page 1 of 2 "SECRET,"” or "TOP SECRET") and the

; RE 35 (Khadr)
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mmmmwammmmumm
and an official need to know the information to sssist in the preparation of the case.

b. IT IS FURTHER ORDERED that all classified or sensitive discovery materials, and
copies thereof; given to the Defense or shared with asy authorized person by the
Defense must and shall be retumed to the government at the conclusion of this case’s
review and final decision by the President or, if designated, the Secretary of Defense,
and any posttrial U.S. federal litigation that may occur.

a. FINALLY, IT IS ORDERED that neither members of the Defense team nor the
Prosecution shall divuige, publish or reveal, cither by word, conduct, or any other
means, any documents or information protected by this Order unless specifically
authorized to do so. Prior to publicstion, members of the Defense team or the
Prosecution shall submit any book, article, speech, or other publication derived from,
or based upon information gained in the course of representation of the accused in
military commission proceedings to the Department of Defease for review. This
review is solely to ensure that no information is improperly disclosed that is
classified, protected, or otherwise subject to a Protective Order. This restriction will
remain binding after the conclusion of any proceedings that may occur against the

8. Either party may file 2 motion, under scal, for appropriate refief to obtain an
exception to this Order should they consider it necessary for a full and fair trial
and/or, if necessary, any appeal.

8. BREACH:

a. Any breach of this Protective Order may result in disciplinary action or other
sanctions.

Robert Chester
Colonel, U.S, Marine Corps
Presiding Off

RE 35 (Khadr)
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UNITED STATES OF AMERICA
Protective Order #1
Protection of Identities of
v. Investigntors and Interrogators
OMAR AHMED KHADR December 2005
L mmmmhmdwmmcm
interyogators working on behalf of their government (collectively referred to as

'hvmdwmwﬁcipmdh&emoﬂnmd

2. The names and background information of investigators and interrogators are considered
sensitive material that constitutes Protected Information in accordance with Military Commission
Order No. 1, Section 6(DX(5).

3. Accordingly, IT IS HEREBY ORDERED:

s. Names or other identifying information of investipators and interrogators that have
been or may, from time to time, be disseminated to Defense Counsel for the accused,
may be disclosed to members of the Defense team, such as paralegals, investigators,
and administrative staff, with an official need to know. However, such information
shall not be disclosed to the accused or to anyone outside of the Defense team other
than the Military Commission panel subject to the limitations below;

b. Names or other identifying information of investigators and interrogators shall not be
disclosed in open court or in any unsealed filing. Any mention of the name or other
identifying information of mvestigators and interrogators must occwr in closed session
and any filing to the Military Commission panel that includes such information shall
be filed under seal; and

¢. Either party may file & motion for appropriate relief to obtain an exception to this
Order should they consider it necessary for s full and fhir trial.

d. Nothing in this order prevents the defense from showing the accused photographs of
investigators and interrogators, discussing the statemessts of particular investigators
and interrogators using photographs to identify them, or from referring to an
investigator or interrogator by any name thet the investigator or interrogator has used
in the presenice of the accused or any other detainee, or that the accused has already
learned through any other means.

4. Any breach of this Protective Order may result in disciplinary action or other sanctions.

Robert Chester

RE 35 (Khadr)
| Page 5 of6
I
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Colonel, U.S. Marine Corps
Presiding Officer

RE 35 (Khadr)
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UNITED STATES OF AMERICA DEFENSE
Moﬁonfunomhmmeinuﬂifary

Proceedings
Resolution of Accused’s Request for
Selscted Detailed Defense Counsel
OMAR AHMED KHADR
S Isnuary 2006

1. This Motion is filed by the defense in the casc of United Siates v. Omar Almed
Khadr.

2. Relief Requested. The defense requests that 8 continaance be granted in the Military
requests s continmance until 11 March 2006 for the following purposes:

A. To awnit action on O.K ’s timely request for Sclocted Detailed Defense
Counsel, which has not been acted upon;

B. Ifthe roquest is granted, to allow the Selectod Detailed Defonse Counsel time

1o prepare;

C. Ifthe request is denied, to appeal that decision; and,

! Omar Ahmod Khudr wes & juvesils at all times during which he is charged with crimes befoce this
Conxnigsion. At the first date mentioned in the Chazgs Shout prepaced by the government (1989, ses para.
7, Charge Sheet), Ommr Khadr was two yours of age. At the tims of kis captuce anid aXf of his aliegad
crimes, he was fifieen yesrs of age. 1n conummmications from this Commission's Assistant to the Presiding
Officer, Omar Khadr has beea reficerad 10 a8 “Nir. Khade.” It is probably moss approprists to tefir 10 Omse
M-“:M.Cﬂ-“m-.haukbﬂ)g&ﬂ-h.cbyb
initials, 53 ” ey jeriedictions. Therefoss, Gusuphow mition, when Cor Ahned
Khadr is refexzed %0 in shorthand, he will be referved 0 88 “OX° or “Omar.”

RE 38

(Khadr)
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D. Hthat appeal is denied, to request a different Selected Detailed Defense
Counscl.

Consistent with the continuance, the defensc also requests modification to timelines
identified in other orders of this Commission, including, but not limited to, the Discovery
Order issued by the Presiding Officer on 19 December 2005,

3. Sysepels. The accused in the sbove-styled case, Omar Ahmed Khadr, has subcaitted s
request for Selectad Detailod Defonss Counsel i accordance with MCO. No. 1, §
A.C.(3)0) and MCL No. 43.E. As of S Jusnary 2006, that request has not been acted
upon by the governnment. The first session in this case is cumrenily scheduled for 11
January 2006. A continusnce is necessary in order for the accused to exercise his right to
be roprescnted by the connsel of his choice.

4. Burdea of Proof sad Persassfon. The burden of proof'is on the moving party to
show, by a preponderance of the evidence, that a continusnce is necessary in the intcrests
of justice. However, when the moving party is the accused, “the judge should err on the
side of Bberalism in taking action on a delay reqacst whan good canes for a delay exists.”
Unised Siates v. Andrews, 36 MJ. 922, 925-26 (A.F.CMR. 1993),

S. Facts, The defense submits the following facts with respect to this issoe:

RE 38 (Khadr)
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A. On 9 November 2005, the Chief Defense Counsel, Office of Military
Commissions (Col. Dwight Sullivan), requested the support of the Chief Defense
Counsel for the United States Marine Corps in providing an svailable defense counsel for
States Marine Corps responded in writing and affirmatively declared Lt. Col. Colby
Vokey, a Regional Defonse Counsel, to be available.

B. On 15 November 2005, Lt. Col. Vokey wus detailed to represent Omar before
a Military Commission.

C. On 29 November 2005, in a verbal convessation, the Staff Judgs Advocate to
the Commandant of the Marine Corps infbrmed Col. Sullivan that Lt. Col. Vokey would
not be made availsble. Colone! Suffivan then isswed snother order revoking Lt. Col.
Vokey’s detail as defense counsel.

D. Later that ssme day, CPT John J. Merriam was detailed to this case as the
detailed defense counsel. CPT Merriam is sssigned o the US Army Trial Defonse
Service, Rogion V, at Fort Lewis, Washington, and was detailed to represent Omar an a
TDY busis.

E. On 14 December 2005, CPT Merriam traveled to Guantanamo Bay, Cuba, to
meet with Omar. This was the first opportunity for CPT Merrism to travel to Cuba.
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F. On 22 December 2003, Professor Muncer L. Ahmad, & civilian attomey who
reprosents O.K. in his habeas corpuy litigation in U.S. District Court and as his
commissions civilian defensc attomey, forwarded a written request from Omar for
Selocted Detailed Defense Counsel to Col. Sullivan. |

G. On 23 Decamber 2003, Col. Sullivan forwarded the request for Selected
Detailed Defense Counsel to the Judge Advoeste General of the Navy, through the Staff
Judge Advocste 1o the Commandant of the Marine Corps.

H. Asof 1200 hours on S Janusry 2006, neither Omar, CPT Meriam, nor
Professor Alunad has received anyy commmumnication from the government to indicate
whether this request has been granted, denied, or was siill being considered.

6. Argument,

A. OK. Has the Right to Representation by Counse] of His Own Cheosing

The President’s Military Onder of 13 November 2001 (“PM0™) requires that
persons who are tried before a military commission be given “a full and fhir trial, with the
military commission sitting as triers of both fact and Isw.” PMO, st § 4(cX(2). The PMO
does not further define “full and fair trial,” but s long tradition of jurisprodence in the
m”mwmmmmmuhudmmnm»aﬁr
trial that their infraction can never bo treated as harmicss crvor.™ United States v. Remai,
19 MJ. 229, 232 n.4 (C.M.A. 1985) (quoting Uinited States v. Hasting, 461 U.8. 499, 103

4 P*‘Of
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S.Ct. 1974, 1980 1.6, 76 L.Bd.2d 96 (1963)); see also United States v. Furgason, 6 M.J.
844, 846-47 (NM.CM.R. lmmu-m;muainnudwuhﬁs
defense is the inalienable right of every person prosecuted for 8 criminal offense. . . .
Unquestioasbly, it is a fondamentsl right of such proportions that its sbeogation or
curtailment should be under-taken only with extreme caution ™

MOO No. 1 provides the accused with the right to “select a Military Officer who
is a judge advocate of xny United States srmed force to replace the Accused’s Detailed
Defense Counsel, provided that [the attorney is determined 10 be available].” MCO No.
1,3t § 4.C(3)a). MCI No. 4. also explains this right of the Accused, stating that the
accused “may select 8 judge advocate of any Unitod States srmed force,” again provided
that that attorney is available. MCL No. 4, at § 3.E.1). Both the MOO and the MCI are
modeled on R CM. 506, which creates the right to individual military counsel for
asocused soldiers facing trial by court-martial. Rule for Court-Mastial 506, Mamual for
Courts-Martial (2002 edition) at I1-50.

B. The Requested Counsel Has Not Beea Determined t0 Be Unavaiiabie By
Competeat Anthority

MCT No. 4 explains how a determination of availability should be made. After
listing several categorics of attorneys who are per s¢ unavsilable based on their dutics,
the Instruction provides that “tho Judge Advocate General of the Military Department
cancamned may determine” what counsel are available or unavailsble. MCI No. 4, at
§3.B.2). In the instant case, this means that the Judge Advocate General of the Navy (a
Military Department) is the appropriate sutherity to determine the availability or

) RE 38 (Khadr)
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unavailability of the requested counsel, since Lt. Col. Vokey falls under the Department
of the Navy.

1t is also worth noting that, under spplicable scrvice regulations and instructions
fior Individual Military Counsel ("IMC™), Lt. Col. Vokey has aiready bean determined to
be available. The USMC LEGADMINMAN, at paragraph 2002, page 2-5, states that
“RDCs [*Regional Defense Counsel”) are under the operational control of the CDC
[*Chief Defiense Counsel’] for all purposes, including sesignment to duty as IMCs . . .”
This USMC provision mirrors that of the Ammy, in AR 27-10, pars. 6-10a., which
delegates the decision on availsbility of defense counsel 10 the Chief of the Army Trial
Defense Service. This delegation of the power to control RDCs for IMC puxposes to the
wmmmummmmmofuum
that it is preferable that determinations of avsilability be delegated, when possible, 1o a
seniior defense attorney, in order to avoid the sppesrance of impropricty. See generally
Jobn R. Howell, TDS: The Establishment of the U.S. Army Trial Defense Service, 100
Mil. L. Review 4 (Spring 1983) (noting the strong perception of impropricty that accrued
when senior govenument attorneys, “snd thus indirec@ly the commander, played critical
roles in administering the defense fonction.” /d., at 5).

mmmwmmummuMau
Militery Commissions procedures uader MCI No. 4, Lt. Col. Colby Vokey has not been
dotermined to be unavailable by the proper authority. Moreover, based on the
representation of the Chicf Defense Counsel of the Marine Corps (Col. [ wbo
is L1. Col. Vokey’s supervisor, the senior defense counsel in the Marine Cozpe, and the
person who would ordinarily decide his availability, according to the USMC
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LEGADMINMAN provision cited above) in her memorandum of 9 November 2005, Lt.
Col. Vokey is presumably available.

C. OK.’s Roguest Has Not Resuited in Unressensble Delay of the Military
Comeuission Proceedings

MCI. No 4 roquires that the “selection and replacement of new Detailed Defense
Counse! shall not unreasonably delay militsry comsnission proceedings.” MCI No. 4, at
§ 3.B.3). Howoever, this provision is expressly required to be “consistont with” Section
6(B) of MCO. No. 1. Jd. That section of MCO No. 1 outlines the duties of the
Commission, and the very first duty it lists is the duty to “provide s full and fair trial.”
MCO. No. 1, st § 6.B. Thus, any delay must be balenced ageinst the requirement to
provide a fhir trial, and (as noted above) the right 0 counsel is an absolwte requirement to
a fair trial.

CPT Merriam was detailed to this case an 29 November, ssranged for travel t0
Cuba the next week, traveled to Cuba on 13 December, and met with O.X. and Professor
Ahmad on 14 Decamber. O.K. requostad a spocific military defense counsel (Lt. Col.
Colby Vokey, the same counsel who had been previously detailed to this case), and that
request was trnmmitted in writing to the Chief Defense Counsel on 22 Decamber 2005,
In other words, the request for sclected detailod defense comniel was made within 24 days
of CPT Marriam being detailed to the case, and within 7 days of the time CPT Mesriam
had his first conversation with O.K. — not at 31l an unressonsble time, considering the
difficulty 6f travel 10 and from Guantanamo Bay, Cuba (a process which required 2
weaks notice to the OMC in order (0 obtain 3 country clearance and schedule a flight).

RE 38 (Khadr)
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Since the roquest was forwarded to the Chief Defense Counsel, there has been no
response from the government on whether or not the requested counwel is svailabls to be
detailed.

In United States v. Smith, 1986 Lexis CMR (NJM.C.M.R., 1986), the Navy-
Marine Corps Court of Military Review determined that the military judge abused his

when he denied the appeliant's motion for a continuance 10 afford bim the
opportunity to procure individual military counsel and continue his search
for civilian counsel. The judges finding that the continuance request was
made for the purpose of delay is unsupported. There is nothing in the
record to demnoustrate that [appeilant] sought ‘only to vex the Government
with needless delay in order to avoid the certain consequences of his . . .
misconduct.

K., citing United States v. Kinard, 21 U.S.CM.A. 300, 304 (U.S.C.M.A. 1972) (internal
oitations omitted). The same is true in the instant case — there is nothing in the record o
suggest that O.K. secks only to “vex the government.” O.K. bas submiitted a timely
roquest for counsel in accordance with his right under the PMO, MCO No. 1, and MCI
No. 4.

D. The Gevernmeat Suffers No Injury Frem A Continuance

OX. has requested 3 contimaance of 2 months, from 11 January 2005 to 11 March
2006. The defense swbmits that this smount of time is nesded for O.K. to exercise his
right to Selected Detailod Defenss Counscl. This allows time for the government to act
on O.K."s request, as well a3 time for the selected counsel 10 assume the case and propare

RE 368 (Khadr)
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for the opening of procoedings, should the request be granted. If the request is denied,
then this continuzance would allow time for O.K. to appeal the decision to denty him the
counsel of his choice, to litigate the issne of the selected counsel’s availability if
necessary, and then to submit a new request for counsel (assunting his appeal was
denicd). This smount of time also takes into consideration the logistical difficulty of
travel to and from Cuba to prepare for trial and provide counsel to O.K.. Finally, this
request talces info considerstion the current courts-martial case load catried by CPT
Marrism, who would bave 1o continne 10 assist O K. in seeking counsel of his choice if
his pending request is denied, while at the same time appearing in courts-martial
docketed at Fort Lewis, Washington.

mmmhﬂyminﬁmqu-ﬁ:mhmﬁma
delay. O.K. has boon in the custody of the United Statos for three and ¢ half years — s
extraordinarily long time for the government to perfect its case. The government has s
ﬁrdnwnmmdforox.’:ﬂglni;)awdyﬁd(aﬁwwmo.[mdsb
assert), and the defense respectiully suggests that the Commission should view
skeptically any assection by the government that it has a compelling interest in opposing a
contitusnce of this length.

Even if the government does assert such sn interest, the courts eajoin us to
jealously guard the fandamental right of the accused. to repressatstion of his choice. As
the court in Furgeson stated, “we recognize the Governmeit's desire 10 process cases in
s cxpeditions menner, Nonethelegs, it is t0 be remsnibered timt it is g basic and vested
right with which we presently deal. 1fthat right is to have substance, it must be
recognized and duly protected by those whose duty it is 10 ensure the even-handed

RE 36 (Khadr)
9 Page(sofﬂ

124



administration of [justice].” Unired States v. Furgason, 6 MLJ. 844, at 848. Similasly,
“since the military judge remsins accountable for prejudice that may result to an sccused,
the judge should err on the side of liberalism in taking action on a delwy request when
good cause for a delay exists.” United Siates v. Andrews, 36 M.J. 922, 925-26
(AF.CMR 1993).

B. Evea if the Request Is Desiled, s Continusnee is Warranted

If O.K.’s Request is denied, he intends to appeal that denisl. Should that appeal
fiil, OK. intends to submit a new request for another Selected Detailod Defense Counsel.
In cither case, 8 continuance is clemsly warrsmted in order to ensure that his right to
representation by counsel of his choosing is not abridged.

In United States v. mm.éw.mm.cn.n. 1980), the court held that it was
pot ervor to denry an accused’s request fixx a continuance. In Villines, however, the
accused did not appeal the determination that his requested counsel was snavailsble. /d.,
st 808. More importantly, the accused requested a continuance “in order to discuss the
matter with the officer he had requested and to decide whether to request still another
counsel.” Jd. The court held that this was not a valid ground for a continuance:

In the instant case, appellant, over the Government’s strenuous opposition,
moved for a continuation, not for the purpose of processing snother
request for counsel or in order to appeat the denial of the request alroady
submitted, but (o0 discuss the denial with requested counsel and, afier that,
possibly request another counsel, We find that the judge did not sbuse his
discretion in denying appeilant's request for further delsy of the trial o
discuss matters with a counsel who was not avatiable to represent him,
particularly in light of the Govemment's opposition to such a continuance
based on logistical problems associsted with providing defense witnesses
to be present that day.

RE 38 (Khadr)
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1. (emphasis added). In other words, the accased’s requost for s delay in order 0
mmmmmmmammwwmmm
- counsel, was not s compelling ground for a continuance, given the prejudice that

would adhore 0 the govemment, which had to overcome “logistical problems™ in
order to provide defense witnesses. “

None of these conditions apply to the instant case. 1) OX. does intend to
appeal any decision that his requested counsel is unavailable. That action, slone,
likely requires a continuance, given the time it has taken the government to
respond to his initisl request. 2) If that appeal uitimately fails, O.K. intends to
request a different qualified attorney to represent him. This is not & mere
“possibility™ - by virtue of this motion, O.K. is making it clear that this is one of
the grounds on which he seeks this continuance. Again, the nilings in both
Furgason and Villines strongly suggests that this is a proper ground for delay. 3)
Finally, for this initial session of the Military Conumission, the only logistical
problems faced by the government are those of its own making; namely, the
logistical problems associsted with holding these hesrings in Guasitanamo Bay,
Cube. Over defonse objection, no Members will be present. There are no
witnesses expocted to testify (at lest, the defense has received notice of no
witnesses). It is thus much barder to see what possible harm the government
would suffer by the granting of the requested relief.

1 ' . Page 110of27
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F. It Would Be Error For this Commission to Proceed Until the
Matter of O.K.’s Representation Has Been Fiaally Reselved

Under the circumstances, it would be emmor for this Mititary Commission
to proceed untit O.K. has had » fiir opportunity to selcet counsed of his choice.
Selection of counsel is the very first thing addressed on the recard, in both courts-
martial practice and according to the “script” disseminatod by the Assistant to the
Presiding Officer in these procoodings, for sn obvious and importnt reason ~
overything that occurs afier that point impacts the ultimate outcome of the
proceeding.

In the Assistant 10 the Presiding Officer’s cmail dated 5 December 2005,
be identifiod the following issues that would be addreawed st the initial session: 1)
srmaignment of the accused; 2) entry, or deferment, of pleas; 3) setting & schedule
for motions sad discovery, and 4) voir dire of the Presiding Officer. Each of
these is an important step in the conduct of a trial, and each is 0ne in which be
st be represented by counsel. Voir dire, in particular, is a critical procedural
step in any proceeding, but it is important to recognize that it is a vital stcp in the
advocacy process as well, a point recognized by the Court of Appeals for the
Armed Forces in Unised Statas v. Jfferson, 44 M.J. 312, 318 (C.A.AF. 1996):

Voir dire is a valusble tool, United States v. Holt, 33 M.J. 400, 411
(CMA 199]) (“few experienced trial advocates would doubt the
of ... voir dire™), for both the defense and prosecution
to determine wheother potential court members will be impartial. It
iuhomdbymel as & moans of developing & rspport with
members; indoctrinating them to the facts and the law, and
determining how to exercise perempiory chalicages snd challenges
for cause. Adovgon v. Hlinois, 504 U.S. 719, 729,112 8. C1. 222,

RE 36 (Khadr)
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2230, 119 L. B4. 24 492 (1992) (“part of the guaranty of s
defondant's right to an impartial jury is n adequate voir dire 10
7 T

Jefferson, id. (citations in the original). As such, the conduct of voir dire is a stop to be
performed galy by that advocate whom O.K. has chosen to represent him. The Assistant
1o the Presiding Officer’s emall of 8 December 2005 appears to indicate that it is e
intention of this Commission 10 proceed $0 voir dire of the Presiding Officer, regardicss
dmamothudbyhmmd The defense submits
that this would be a grievous error. Ses, e.g., United States v. Furgason, 6 MLJ. 844, &t
848.

Ths PMO, MCO No. 1, and MCI No. 4 have all provided the accused with the
right to a fair trial in which he is represented by counsel selected by him. It would be a
hollow right indeed if the accused, having made a requicst for counsel, were fo be forced
to proceed with any procedural or substantive matter in this Comminsion without the
representation of his chosen counsel.
7. Oral Argument is requested in the ovent that the Military Commission kas not roled
on this motion before 11 January 2006. The defense belioves argument cn this motion
should occur immediately following O X.’s statement reganding representation, snd that a
ruling on this motion should be made prior to moving forward on any other matter in this

. - .

8. Witnceses and Evidence. Attachments A. through F., below.

1B Page 13 of 27
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9. Reservation. In making this motion, O.K. docs not waive any objections to the
jurisdiction, legitimacy, and/or suthority of this Militaty Commission to try him. OX.
tikewise does not waive sty motions for # speedy trial pursaant to the U.S. Constitation,
Article 10 of the UCMJ, R.CM. 707, or common law.

10. Attachmests. The following attachments kave been clectronically merged with, and
incorporated into, this motion:

A. ChicfDefonse Counsel of the Marine Corps, Memorandum for the Chief
Defense Counsel, Office of Military Commissions, SUBJECT: REQUEST FOR
TEMPORARY DUTY SUPPORT FOR THE OFFICE OF MILITARY
COMMISSIONS® DEFENSE OFFICE (9 November 2005) (1 page)

B. Memorandum Detailing Defense Counsel, to Lt. Col. Colby Vokey, USMC,
SUBJECT: DETAILING LETTER REGARDING MILITARY COMMISSION
PROCEEDINGS OF OMAR AHMED KHADR (15 November 2005) (2 pages)

C. Memorandum Detailing Defense Counsel, to CPT Jobm J, Merriam, US

Army, SUBJECT: DETAILING LETTER REGARDING MILITARY COMMISSION
PROCEEDINGS OF OMAR AHMED KHADR (29 Novemmber 2005) (2 pages)

RE 36 (Khadr)
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D. Roquest for Selected Detailed Defense Counsel from Mr. Omar Ahmed Khadr

(2 pages).

B. Endorsement of Request for Selected Detsiled Defense Counsel from the
Chief Defense Counsel, Office of Military Commissions to the Judge Advooate General
of the Navy.

F. Email of the Assistant to the Presiding Officer to Detailed Defeniss Counsel,
SUBJECT: RE: First Session in US v. Khadr (PO 1) (8 December 2005) (3 pages).

MUNEER 1. AHMAD
Associste Professor of Law
American University Washi College of Law

Civilian Defense Counsel for Omar Abmed Khadr

3
f
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9 Nov 2008

From: Chief Defense Counsel of thes Marine Coxps
Tos Chief Defense Counsel, Office of Military Commissions

8ubj: REQURST POR TENPORARY DUTY SUPPORT FOR THE OFFICE OF
MILITARY COMMISSIONS' DEFEMSE OFFICE

Ref: (a) Col Sullivan’s email of 8 Mov 05

1. 7The reference is approved. The Regional Defense Counsel for
the West Coast Regiom, Lieutenant Colomel Colby C. Vokey, will
bs made avullblp to assist your office.

2. Any sdditicnal requests for defense counsel will require
approval by me under separate correspondence. It is also this
office’s understanding that all travel and expenses will be
covered by the Office of Military Commissiocns. -

3. Lisutemant Colonsl Vokey can be reached at

—
0 e

Copy to:
RDC, West
PFile

i
i
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To:  Lisutenant Colonel Colby C. Vokey, USMC

Subj DETAILING LETTER REGARDING MILITARY COMMISSION
PROCEEDINGS OF OMAR AHMED KHADR

1. Pussuant to the authority gramted 10 me by iy appoistment ag Chief Defimes Counsel;
Sections 4.C and 5.D of Military Order No. 1, dated Augnst 31, 2005, and Sectien 3.5(8)
of Military Comsnission Instruction No. 4, dated Septeraber 16, 2008, you aps hersby
dutailed as Militery Counsel fr all metties relating %o Militery Commission procsedings
involviag Qmer Alunod Khadr. Your eppoiatment exists uti] such me as axy findings
and sentunce become fiaxl as defined in Section 6.35(2) of Militery Commission Ovder No.
1, unless you are excosed fom repseseating M. Kbadrby 2 competnt suthority.

2. In your representation of Ms. Khads, you are dizected to sovisw aad comply with the
Prasident’s Miiiary Ovder of Novemsber 13, 2001, “Diétention, Trestment, and Trisl of
Cartaia Noa-Cltizeng in he War Agalost Tetrorism,” 66 Fed. Reg: 57533 (Now, 16, 2001),
Military Conwniesion Ordiers Nos. 1 and 3, Militery Commission Instuctions | through 9,
and al! Supplementary Raguistions sad Insiractions issyed in sssordence herowith. You
are directed 1o ensure that your conduct and activities ase consistent with alf applicable
prescriptions and proscriptions.

3. You are dicected to infosm M. Khadr of Iiis righte before & Military Commigsion. In

tho ovent that M. Khadr chooses 1o exercise his vights ¢ Selected Military Comnsel or his
wu%mw-bmmmﬂm-smu

4. Tn the ovent that you become awase of s conflict of iatorest ssising Som the

reprovesstation of M. Khedr before & Militery Commisslon, you shall isamediately inform

e of the nature and fhots concerning sech conflict. 'You should be sware that in addition

m&-:umtmfm 'lh“d‘;u ;:’“'ﬂ .
you ]

suparvision by the Dopactment of Delinse Generi! Counsel.

s. Yn-tm»ﬁhnnddwﬁ
mwmynmauu-mm

0 oo

mmmmmm

o Page 17 of

i

132



Colonel Morsis Davis
Brigadier General Thomas L. Hoamingwey
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DEPARTMENT OF DEFENSE
OFFICE OF THE CHIEF DEFENSE COUNSEL
$630 DEPENSE PENTAGON
WASHINGTON, DG 20301-1620

29 November 2005
MEMORANDUM DETAILING DEFENSE COUNSEL
To:  Captuin John J. Mesriam, JA, USA

Subj: DETAILING LETTER REGARDING MILITARY COMMISSION
PROCEEDINGS OF OMAR AHMED KHADR

1. Pussumnt % the suthority granted 10 me by my sppoistment as Chicf Defonse Counsel;
Sections 4.C and $.D of Militery Ovder No. 1, dated Angmst 31, 2005, and Section 3.5(8)
of Militery Conunission Instruction No. 4, dated Septewsber 16, 2005, you are hereby
detailed as Military Counsel Sor all matiess relating %0 Military Commmission
involving Omer Alyned Kbadr. Your sppointment exists ustil such tiees as any findings
and sentence become finsl as defined in Section 6.13(2) of Military Commission Ocder No.
1, unless you are excused from ropreseniting Mr. Khadr by a competont suthority.

2. In your representation of Ms. Khadr, you are ditocted to review sod comply with the
President’s Military Order of November 13, 2001, “Detontion, Trestent, and Trial of
Cerinin Non-Cltiaens in the War Againgt Terrorisn.” 66 Fed. Reg. 57,333 (Nov. 16, 2001),
Militery Comeginsion Orders Nos. 1 and 3, Militasy Commnission Instructions 1 thxough 9,
and o Supplementary Regulstions end Instrootions issved in accordance therowith, You
are directed to0 cnsure thet your conduct wnd activities are comsistent with all appliceble
prescriptions and proscriptions.

3. You are directed 10 infhrm Ms. Khadr of his rights befiore & Military Commission. In
the ovent that Ms. Xhadr chooses 10 exerciss bis rights %-Selected Military Counsel or his
wbwmcﬂubmwwﬂﬁn\uimu

4, In the evont thet you become awere of a confliol of interset arising fhom the
represestation of Mz, Khadr before o Military Conunission, you shall immeodistely inform
me of the nature and facts concerning such conflict. You should be aware thet in addition
bmﬂmkﬁk&hﬁMMﬂW%ﬁm
appointment to sepresent M. Khady before 3 mililary commission, be ©
oy e : you subject

S. You are directed to iaform me of all requivements for pessonntl, office space,
equipment, and supplies necessary for prepasation of the defense of My. Khadr.

Dwight H. Sulliven
Colonel, United States Marine Corps Reserve

a . RE 36 (Khadr)
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Colouel Mosris Davis
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AMERICAN UNIVERSITY
T e MG T G OH A
CLENCAL PRatiRAM
" December 22, 2005
VIAEMAIL
Colonel Dwight H. Sullivan, USMCR
Chief Defense Counsel

Office of Military Commissions

RE: UWMV.IM M.C.Cue No.m

Dear Colonel Sullivan:

Pursuamt 0 Military Commission Order No. 1 and Mititary Commission
Instruction No. 4, ] am writing on behalf of my client, Omar Khadr, 10 roquest sclected
detuiled defense counsel 1o represent Mr. Khadr in the military commsission proceedings
that have been initisted against him. Specifically. my clienm requests that Li. Colonel
Colby Vokey. United States Marine Corps, serve as his detailed defense counsel. A
signed statement from Mr. Khadr making this request is enclosed with this lettey,

My-mﬂmmiwwﬁsm. If you have any questions.

o )AL

WASHINGTON COLLME OF L ‘ m 21 dﬂ
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REQUEST FOR SELECTED DETAILED DEFENSE COUNSEL

I, OMAR KHADR. understand that under Military Commission Order No. | and Military
Commission Instruction No. 4. | am entitled 10 request selected detailed defense counsel

to represent me in military commission proceedings.
In accordance with this right, { hereby request that Lt. Colonel Colby Vokey. United
States Marine Corps, serve as my detailed defense counscl.

Duted this Y _ day of December, 2005 st Guantinamo Bay, Cuba.

OMAR KHEADR

i
i
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1001
OMC-D
23 December 2005

To: Jadge Advocate Genenal of the Navy
Staff Judge Advocate to the Commandant of the Marine Corps

(a) Military Commission Order No. I, 4.C(3)a) (Aug. 31, 2005)
(b) Military Commission Instruction No. 4, 3.E (Sept. 16, 2005)

Eacl: (1) Professor Muneer Ahmad’s letter of 22 Deceémber 2005 requesting sclected detailed
defense counsel
(2) Omar Khadr's request for sclectad detailed defense counsel

REF

1. The enclosed requests to make Lieutenant Colonel Colby Vokey, USMC, available as a
selected detailed defense counsel] in the military commission case of United States v. Xhadr are
forwarded, recommending approval.

2. Reference (2) provides that the acoused in 2 military commnission proceeding “may select 8
Military Officer who is 3 judge advocate of sny United States armed force to replace the
Accused’s Detailed Defense Counsel, provided that Military Officer has been determined to be
available in sccordance with any applicable supplementary regulations or instructions issued
under Section 7(A)." See also reference (b) at 3.E(1).

3. Paragraph 2 of reference (b) lists soverul billets that will render 2 requested selected detailed
defense counsel unavailsble per se. L+Col Vokey, who is serving as the Regional Defense
Counsel st CaspilllllD. does not sppesr to il within any of thess per s¢ disqualifying

4. Panagraph 2 of refevence (b) also provides that a requested seleciod detsiled deferse counsel
will be dearnod unxvailshle if he or she is serving “in amy other capacity that the Judgs Advocate
mammwmmmmmmof
the nsture or responsibilities of the judge advocate’s sssigamenits, exigent circumstances,
military necessity, or other appropriate reasons.”

5. I'recommend approval of the request to make LiCol Vokey available as a selected detailed
defense counsel. The detailed defense counsel currently assigned to the case is Captain John J.
Meriam, JA, USA. Captain Mesriam is an Army judge advocate sssigned 1o the Trial Defense
Service office in Fort Lewis, Washingion, who the Army Trial Defense Sexvice made available
23 2 defense counsel for a commission case. Significantly, Captain Mexriam has never sarved as

RE 38 (Khadr)
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Subj: REQUEST FOR SELECTED DETAILED DEFENSE COUNSEL

s defense counsel in a court-martial case, and his entire litigation experience is confined to nine
months of service as a trial counsel. Captain Merriam appears to be insufficiently experienced to
scrve s the lead detailed defense counsel in a military commission case. LtCol Vokey, on the
other hand, has seven yoars of experience as 2 judge advocate, including service as a regional
defense counsel, senior dafense counsel and officer in chargs of two Legal Sexvice Support
Toams st Camp{JJ L:Col Vokey also has an LLM. from The Judge Advocate General’s
School, US. Army.

6. LtCol Vokey appears to possess the experience, talenis and education to successfully Litigate a
military conmmnission case. [ very respectfisily request that he be made available to serve as the
selectod detailod defense counsel in the case of United Stases v. Kkadyr.

7. Please let me know if I can provi
number is;

D. H. SULLIVAN
Colonel, USMCR
Copyo: M [N
M. Yoha D, Altcaburg, Jr.
BGen Thomas L. Hemingway, USAF
RE 38 (Khadr)
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First Session in US v. Khadr (PO 1) Page 1 of 3

Merriam, John J CPT (PKI)

From:  Hoages, ke NN

Sent:  Thursday, December 08, 2005 5:44 AM
To:

Subject: RE: First Ssesion in US v. Khadr (PO 1)
CPT Marriam,
Thank you for your reply.

1. Of course the Presiding Officer and the parties want to know Mr, Khadr's decision
with respect to counsel as soon as you know it, and what you believe you and the current
defense team may and may not do in the absence of any addition to the defense team.
Still, the Presiding Officer directs that current members of the team - even if additional
counsel are to join it - be prepared to conduct voir dire of the presiding officer, enter (or
reserve) pleas, and discuss as much as possible counsel’s individual calendars and the
general trial calendar,

2, Please make the necessary arrangements to be at GTMO, and assist Mr. Khadr’s
civilian counsel to do so as well.

3. This email will be added to the filings inventory as PO 1.

BY DIRECTION OF THE PRESIDING OFFICER

Kaith Hodges
Assistent 1o the Presiding Ofiicers
lﬂ-'yc«mi@m

1/5/2006
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First Session in US v. Khadr (PO 1) Page 2 0f 3

mmmmnwmmoml

Sir:

| know of nothing at this time that would preciude me from being present for this

| must note, however, that | am still in the process of assombiing the defense team.
| was detailed to this case on 29 November, and my detailing order specifically
requires me to inform Mr. Khadr of his rights before a military commission, including
his right to Selected Military Counsel IAW DoD MCO No. 1 and MCI No. 4. | have
not yet had the opportunity to meet my client - | will be meeting with him in mid-
DEC and explaining his rights to him.

If. my client requests Selected Military Counsel, and that request is granted, then
that counsel will assume the role of "lead counsei” for this case. Voir Dire, entering
pleas, and the other things scheduled to be accomplished at this initial session are
treditionally duties performed by the lead counsel for the defense. Thus, | am not

mnlmmmmwmmmmweshmbun

vir,

1. This email is being sent st the direction of the Presiding Officer, COL Cheeter.

zmmoﬁmum-m without the other members, in US v, iKhatr the week of 8 Jan
zmsdeumhmmoaly Cube. Al thet session, the Presiding Officer intends 10 amraign the IRESE. (KIiERe
Page 26 of 27
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First Session in US v. Khadr (PO 1) Page 3 of 3

sccused's desires with teapact 1o counsel, peralt voir dire of the Presiding Oficer, and to discuss dockeling and
other schaduling, 8 motion schedule, diacovery, and other matiers 10 ensure 8 full and fair trial. The Presiding
&Mﬂlmmﬂomﬂmﬁﬂnmumb.mwh“mbmw

&mmuuwm1mammawdnym pecaonal or professienal - thet
would preckide your attending and perticipating in this ssasion

4Pouumms-1prmu emaiis 1o he Prasiding Officer alsd be provided 1o the Assisiant,
Opposing Counesl, parsiegais, and the 'gwwmmbmw.mrwm

S. This emall is being piaced on the filings irventory as PO 1. The fllings inventory system Is addressed in POM
12-1.

8. MWMMdeNMl

i

1/5/2006
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UNITED STATES OF AMERICA DEFENSE

OMAR AHMED KHADR Order

1. This Motion is filed by the defcnse in the case of United Stases v. Omar Almed
Khadr.

2. Rellef Requested. The defense requests that the military commission proceedings be
abated until sch fime as compotent zuthority resolves the fatal inconsisteacies between
the President’s Military Order of 13 November 2001 ("PMO™) and the Military
Commission Orders (“MCO's") and Instructions (“MIC’s™) thet purport to implement it.

3. Symopsis. Tho Military Conumission cxrmot convens in the sbsence of the Members,
and the Presiding Officor cannct rule ajone on matters of law, under the President’s
Military Order. These proceedings must be abated until new implementing regnlstions
can be drafied that conform to the minimum requirements of the current PMO, or until a
new PMO is issood which changes thess requirements.

The President’s Military Order of 13 Noveraber 2001 siates, in relevant part, that
the commsission “shall at a minimum provide for . . . & full snd fhir trisl, with the milisary
commission sitting as the triers of both law and fact.” PMO at § 4(¢), 66 Fed. Reg.
57,833, 57,834-35 (Nov. 16, 2001) (emphasis added). In apperent conflict with this very

RE 37 (Khadr)
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specific language, military commissions appointed to decide the cases against several
detainees, including Omar Ahmed Khadr, | have convened or attempted to convene initial
sessions during which only the Presiding Officer and parties were 10 be prosent. The
besis for this action is apparently the revised Militsry Cominission Order Number 1,
dated 31 Angust 2008, which provides for the Presiding Officer 1o “rule upon all
questions of law” and which allows him to proside over seesions in the absence of the
other members. '

MCO No. 1 and the PMO are thus inconsistent on their face — the MCO sllows
for an action that the PMO clearty does not contemplate. This inconsistncy must be
resotved in favor of the PMO, since the MCO's are merely implementing regulations of
the PMO. Moreover, MCO No. 1 itself states the proper rule of construction when, st
Section 7.B., it states that “[i/x the event of any inconsistency betwesn the President’s
Military Order and this Order . . . the provisions of the President's Military Order shall
govern.” MCO. No. 1 at § 7.B. (cmphasis added).

Mymﬁmdﬂnmwﬂﬂmumﬂnmymm
hmmdammmmmmmﬂ
members, and to decide matiers of law without the other members. Uil the President
promulgates & new order that modifies or further delineates the powers of individual
members (the Presiding Officer, in this case) of s military commission, this proceeding

! Omar Ahmed Xhade was a juvesile at &l times during which be is charged with crimes before this
Conxnissicn. At the first deto mentioned in the Charge Shest prepesed by the government (1989, sco pars.
7, Charge Shost), Onar Klnde was twv yoors af sgs. At the tims of kis copture snd all of kis alieged
crimes, he 'was fifteen yeurs of ags. In commumications fioen this Commmission’s Assistant to the Presiding
Offioer, Omair Khailr hes been refierved to os “Mr. Khadir.™ Jt is probably more appropriste to refer to Qmar
Khade as “Mauster Khade™ (raflecting Bnglish usage for 2 male juvenile), by his first nams slone, or by kis
initisls, a8 is the practice i muny jurisdictions. Therelore, throughout this metion, when Omar Ahined
mum-aahwuwmbm-m-ox.'um'

RE 37 (Khadr)
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must be abated. Alternatively, the Secretary of Defense can promuigate new MCOs that
adlicre to the requirements laid out in the PMO.

4. Burden of Proef and Persuasion. This motion is jurisdictional. Once a
jurisdictional challenge is fairly raised, the burden shifts to the prosscution to establish
juriadiction by a preponderance of the evidence, Ses Unitod States v. Ofiver, 5T M.,
170, 172 (C.A.A.F 2002) (“Jurisdiction is an interiocutory issve . . . with the burden
placed on the Govarnment to prove jurisdiction by a preponderance of the evidence™).

S. Facts. This motion is predicated on a purely legal issue; no facts will be argued.
However, for purposes of clarity, the defense offers the following facts regarding the
PMO:

A. On 13 November 2001, the President of the United States issued a military
order acting in his capacity as Commander-In-Chief of the armed foroes (the “PMO”).

B. The PMO is the source of authority upon which the govermment bascs its
power to convene military commissions against detainees held at Guantanamo Bay,
Cuba.

C. The PMO has not been changed, rescinded, re-issned, or otherwise replaced as
the basis of authority for the Secretary of Defense to promuigate oxders and regulations
for the conduct of the military commissions.

RE 37 (Khadr)
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6. Argument,

A. MCO Ne. 1 Clearly Vioiates the PMO

The PMO is the foundational document upon which the catirs current Military
Commissions process is built. From that order flow the powers of the Secretary of
Defense o detxin, and eventually try, members of Al Queda. It is thus critical to read the
language and text of the PMO closely in order to evaluate the legality of the regulations,
orders, and instructions that purport to implement it.

First, the President makes it cloar (in the section of the order dedicated to
“Definitions and Policy”) that the PMO is the oaly source of procedure for the Militery -
Commissions; the Secretary is enjoined to ensure that no other procedure for trisl be
vsed. Specifically, the President ordered that individuals who are to be tried by military
commission be “tried only in accordance with Section 4.” Muﬁ(b).ﬁl’ed.nn.
57,833, 57,834-35 (Nov. 16, 2001) (cmuphasis added).

Section 4 then proceeds to define the suthority of the Secretary of Defense
regarding thess trisls. The Secretary is directad to promulgate orders snd regulations
which provide for “a full and fair trial, with zhe miitary commizsion sitting as the triers
of both fact and law.” PMO at § 4(c), 66 Fed. Reg. 57,833, 57,834-35 (Nov. 16, 2001)
(cmphasis added).  The language chosen — cotporate in the firet instance and plural in
the second — has only one cloar mesning: that the body or tribunal composed of both the
Presiding Officer and the Members shall convene to try both law and fact.

Contrasted to the clear language of the PMO is the revised language of MCO
No.1, which (as currently drafted) suthorizes the Presiding Officer $o convens sessions in

RE 37 (Khadr)
4 Page 4 of 14

146



the absence of the other members, and to rule on matters of law. Indeed, MCO No. 1
may very well have been rescinded and re-issued precisely to address the inconsistency st
issue here (if 90, it has abviousty failed to do s0). On 21 March 2002, the Secretary of
Defiense issued the original Department of Defonse Military Commission Order Number
1. Tt order specified, in Soction 4.A.(5), the dutics of the Presiding Officer. None of
these included a specific duty or power to rule alone on matters of law. On 31 August
2005, the Secretary of Defense rescinded the original Military Comemission Order
Number | and iséwed a new Order by the same name. This is the Military Commission
Order Number 1 currently in effect. The current version of MCO No. 1 has been
amended to specifically include, at Section 4.A.(5)(s), the power of the Presiding Officer
0 “rule upon all questions of law™ and to “conduct hearings . . . outside the presence of
the other members $5r purposes of hearing and determining motions, objections, pleas, or
other such matters as will promote a fiir and expeditious trial.™ MCONo. | &t §
4.A(5Xa).

Thus, the PMO and MCO No. 1 are cloarly st odds. The PMO requires a full and
fair trial, with the mifitary conemission sitting ss triers of law and fact. MOO No. 1, on
the other hand, allows for the Prosiding Officer to conduct hearings in the abseace of the
other members and to rule on questions of law. The dofinee betioves that the PMO docs
not allow the Presiding Officer to do cither of these things — by the terms of the PMO,
only the full commission can sit, and the members of the commission (including the
Presiding Officer, who is included in the definition of “members™, ssa MCO No. 1 at §
4.A.(5X(a)) must be the triers of both law and fact.

RE 37 (Khadr)
s Plgo(sofu
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B. Ordinary Principles of Statutory Construction Resolve this Conflict in
Favor of the FPMO.

This, theu, reduces the question to ons of "construction.” The first rale of legal
construction has always been to accept the plain meaning of the text at issue. See Lamie
v. United States Tr., 540 U.S. 526, 534 (2004), quoting Hartford Underwriters Ins. Co. v.
Union Planters Bank, N.A., 530U.S. 1, 6 (1989) (“Tt is well established that ‘whenthe . .
. language is plain, the sole function of the courts . . . is to enforce it according to its
torms.”). The language of the PMO is plain - “the commission™ (one corporate body)
shall sit as “the triers™ (plural, indicating more than simply the Presiding Officer) of law
and fact.

The government may suggest that the defense places too much emphasis or
weight on the President’s choice of words when drafting the PMO, and urge this
Commission to overlook or ignore the plain meaning of this language. Again, this is not
what the law of statutory construction sxys we are to do. “It is a cardimal principle of
statutory construction that a statute ought . . . to be 30 construed that, if it can be
prevented, no clause, sentence, or word shall be superfluous, void, or insignificant.”
TRW Inc. v. Andrews, 534 USS. 19, 31 (2001), quocing Deuncan v. Walker, 533 U S. 167,
174 (2001) (internal quotation marks and citation omitted). In Duncan, the Court was
reviowing the mesning and construction of the word “State” in & foderal habeas corpus
statute, and the Court:noted that strict statutory construction was especially important
when “the term occupies so pivotal & place in the statutory scheme as does the word
*State’ in the federal habeas statute.” J/d., at 174. The analogy botween that case and this
one is clear — the subject matter of the PMO is almost exclusively the establishment of

RE 37 (Khadr)
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military commissions 1o try alleged meabers of Al Queda — therc can be no more.
“pivotal™ word in the PMO than the word “commission.”

Thus, by all the ordinary rules of statutory construction, the Presiding Officer
cannot convens a session of the commission without the other members, and eannot rule
" alone on matters of law. This is the conclusion reached by the Presiding Officer in
United States v. David Hicks, Colone] Peter Brownback, who stated that “the President
hss decided that the commission will decide all questions of law and fact. You are not
bound to accept the laws as given to you by me.” United States v. David Hicks, ROT at
114, available at hitp.//www.defenselink.milinews/Oct2005/d20051006vol6.pdf
(emphasis added). Colonel Brownback did not cite to MCO No. 1 or to any ruling or
order of the Sccretary of Defense or the Appoiuting Aunthority - he cited, comrectly, to the
President.

This is also the conclusion reached by the Logal Advisor to the Appointing
Authority, who stated in a formal opinion that “{tJhe PMO identifics anly one instance in
which the Presiding Officer may act on an issuc of lww or fact on his own. Then, it is
only with the members present that he may 50 act and the members may overrule the
Presiding Officer’s opinion by a majority of the Comunission.” Leogal Advisor to the
Appointing Authority for Military Commissions, Memorandum for the Presiding Officer,
SUBJECT: Presence of Membors and Alernate Memibers at Militsry Commission
Sessions (August 11, 2004) (2 pages) (emphasis added). Agxin, he refers (quite properiy)
to the PMO as the controlling source of suthority, The Legal Advisor (Brigadier General
Hesingway) eloguently stated the piin meaning of the PMO: *“The ‘Commissioa’ is 3
body, not a proceeding, in and of itself. Bach Military Conmmission, comprised of

RE 37 (Khadr)
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members, collectively has jurisdiction over violations of the laws of war and all other
offienscs trisble by military commission.” Jd. (emphasis added).

As if there were any further doubt, the newly-reissued MCO No. 1 contains clear
guidance on how to resolve inconsistencies between it and the PMO: *{iln the event of
any inconsistency between the President’s Military Order and this Order . . . the
provisions of the President’s Military Order shall govern.” MCO. No.'1at § 7.B.
(cphasis added). The Secretary appears to have contemplated the possibility that the
MCO could be in-artfully drafted to be inconsistent with the PMO, or that the PMO could
be wrongly interpreted, snd has provided us guidance on what to do in that event: defer
to the PMO. This ssme guidance is contained in every single Military Commissions
Order issued by the Secretary of Defense.

C. Military Commission Procesdings Cannot Oceur Ustil Either the PMO or
MCO No. 1 }s Amended ‘

Since MCO No. 1 violates the PMO and is therefore invalid, the procoedings of
this Military Commission must be absted uatil such tims as the PMO is amended or the
MCO is re-drafted to being it into compliance with the PMO. 1 is not possible to
continue these proceedings without applicable orders, becsuse the PMO has made it
mandstory for the Secretary of Defense to issue such orders. “ITThe Secretary of Defense
shall issue such orders snd regulations . . . as may be accesswry {for the conduct of
Militsry Commissions in compliance with the PMOJ.” PMO at § 4 (b) (emphasis added).
It docs not say that the Secretary “may” issue such ordors - the Secretary “shall” so do.

RE 37 (Khadr) .
$ Page 8 of 14
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This, then, lcaves the Executive Branch with a choice o make. On the one hand,
the Secretary of Defense can promulgate a new Military Commission Order Number 1,
which requires the entire Conmmission (Presiding Officer and other Members) t convene
other Members) 1o sit as the triers of law and fact. In other words, MCO. No. 1 canbe
drafted such that it is fully consistent with the phin language snd clear mesning of the
PMO. On the other hand, the President can re-issuc or smend his Presidential Military
Oxder, and expressly suthocize the Presiding Officer to convene sessions jn the absence
of other members, to rule on matters of law, and otharwise to pesform functions similar to
those of a judge in a civil or military eourt. Either of these would serve 1o cure the fatal
inconsistency between the current FMO and MCO No. 1.

A third choics exists, of comse — if the President or Secretary are intent upon
ensuring that alleged Al Queda members are tried in some forum which includes a judge,
then these detainces can be tried by court-martial pursusnt to Article 18 of the UCM]J, or
in Federal District Court. Either of those forums would include a judge sitting as the sole
trier of law, and would allow for him to convene preliminary sessions and hold hearings
in the abeence of jurors or pane]l members. Howsvar, as Jong as the current PMO is in
effect, Presiding Officers are decidedly ot judges. There is nothing in the PMO to
suggest that they should be given the powers of judges, and until that chasiges, Presiding
Officers cannot convene sessious without the other Members, nor can they rule on
matters of Iaw. The defense objocts 10 any characterization that the Presiding Officer is a
judge.

RE 37 (Khadt)
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7. Oral Argument is requested.
8. Witassess and Evidence. Attachmentis A and B, listed below.

9. Ressrvation. O.K. is making this motion before the very forum that he coutests as
illegitimate: s Military Commission composed ouly of & Presiding Officer, in the
absence of the other members, who is excrcising bis perceived power 10 ruls an matters
of law. OK. docs 80 only because there is curently no other forum beSore which to
maks this motion. By 50 doing, bs doct not waive any of his objctions & the
jurisdiction, legitimacy, and/or suthority of this Military Commission to try him. Other
O.K. does not believs that making this motion constitutes consent to be tried in this
forum,

10. Attachments. The following documeats are sttached and clectronically merged foto

A. Unised States v. Hicks Record of Trial at 114, availsble at )
Library)

10 Page 10 of 14
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' B. Leogal Advisor to the Appointing Authority for Military Comunissions,
Memorandum for the Presiding Officer, SUBJECT: Presence of Members and Alternate
Members at Military Commission Sessions (Augnst 11, 2004) (2 pages).

1 Page 11 of 1
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? (1tCol U no. sir.

P03 Okay. Members, 1 have been cod as tha presiding
officer. Ox Monday got all the commission oxders,
tha directives, :he instructions, wxcept for MCI
Numbar 8. 7Those instfuctiocns snd references spp.y to
all the cases in which may be a commission member.
T am charged with ce n duties, praside

ida over the
closod sessions.
As the only lawyer ted vo the commission, I will
inatruct you on the law.

Howaver, the President has decided that the coomission
will declide all questions of lav and fact. You are not
bound to accapt the laws a3 given to you by ma. You can
accspt the law as argusd to you counsel, whether by
briefs, or in motions, or attachments. It is also given
by = in instructions. If you have questions on
vhon we are sitting in the commission twaring,
ask counssl questions sbout whatever it is thoy

1

§ é’ff?

are ROt going to discuss the casea with anyone
including curselves, including recesses or adjournmsnts.
¥hon wWe are meeting in closed confersnce, thes we will
discuss it. We vwill only consider evidenge p ely
adaicted before the ssion. You are not to
consider any other sccounts or anything you may have
learned in a past life.

You may not discuss the proceedings of this commission
with ahyone who {s not a mamber of the pansl. If anyana
sttempts to do it, teall them to stop, not

will make sure appropriats action is taken.

closed to deliberats, we alope will be present. Cach of
us has an aqual voice and vote in deciding end

discussing all iassues subnitted to us, As presiding
officer, will preside over the closad conference
deliberations axi I will speak for the commission in
announcing Tesults.

outside influence fram superiors in the goveramantal
chain will not be tolerated. If anyone tries to
influence you ia any way, notify me immediately and

eppropriate action will be taken. MWo one in your chain,
or in any other chain, can

wand you or Jdo snything
to you for your actions on this commission. Some of you
wmAy gerve 48 membars, Or altornate mesber, om 30te then

114

RE 37 (Khadr)
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DEPARTMENT OF DEFENSE
OFFICE OF GENERAL COUNSEL

1600 DEFENSE PENTAGON
WASHINGTON, DC 20301-1800

August 11, 2004

MEMORANDUM FOR Presiding Officer, Colonel Peter Brownbeck

SUBJECT:  Presence of Members and Altemate Members at Military Commission
Sessiony

The Orders and Instructions spplicable to trials by Military Commission require the

presence of all members and alicrnate members a1 all sessions/proceedings of Military
Commissions.

The President’s Military Order (PMO) of November 13, 2001, “Detention, Trestment,
and Trial of Certain Non-Citizens in the War Against Tervorism,” requires a full and feir
trial, with the military commissian sitting ss the triers of both fact and law., See Section
4(c)(2). The PMO identifies only one instance in which the Presiding Officer may act on
an issue of law or fisct on his own. ‘Then, it is only with the memhers present that he may
20 act and the members may overrule the Presiding Officer’s opinion by a majority of the
Commission. See Section 4(c)(3).

Further, Military Commission Order (MCO) No. 1 requires the presence of all
merabers and slternate members at &l sessions/proceedings of Military Commissions.
Though MCO No. | delineates duties for the Presiding Officer in addition to those of
other Commission Membexy, it does not contemplate convening a session of a Mifitary

Commission without all of the members present,

The “Commission” is a body, not 2 proceeding, in and of itself. Each Military
Commission, comprised of members, collectively has jurisdiction over violations of the
hwsofwtndalloﬂnroﬂ’eamtmblebymlliwym The following
authority is applicable.

¢ MCO No. 1, Section 4(A)1) directs it the Appointing Authority shall appoint
mmmummmm«mhcmm As such,
d“ucemm. t members and afternate members collectively make ap each
'ommission.”

e MCO No. 1, Section 4(AX]) also requires that the alternatc member or members
shall aticad sl sessions of the Comamission. This requirement for alternate
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members 10 sttend all semsions assumes that members arc required to attend ali
sessions of the Commission, as well.

o MCQCO No. 1, Section 4{A)4) directs the Appointing Authority (o designic 2
Presiding Officer from among the members of each Commission. This is further
evidence that the Commission was intended 10 operate as sn entity including olf of
the members.

o MCO No. 1, Section 4(AX4) aiso states that the Presiding Officer will preside
over the proceedings of the Commission from which he or she was appointed.
Implicit in this statement is the understanciing that there are no procecdings
without the Commission composed of snd operating with sll of its members. The
Presiding (iTicer is only one of the appoiated members. to the Commission, who
in addition. presides over the proceedings of the Commission.

Brigadier 1, US. A
Legal Advisor 10 the Appointing Authority
for Military Commissions
cc: Chiel Defense Counsel
Chief Prosecuror
I RE 37 (Khadr)
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)
)
UNITED STATES OF AMERICA ) D1A
)
) Presiding Officer’s Ruling on Defense Motion
v. )  foraContinuance in Military Commission
)}  Proceedings Until Resolution of Accused's
OMAR AHMED KHADR ) Request for Selected Detailed Defense
o/k/a Akhbar Farhad ) Counsel
a/k/a Akhber Farnad )
) 5 January 2006

1. The Presiding Officer received D 1, the Defonse motion for a continuance, st 1704, 5 January
2006 Eastern Time. The initial session is scheduled for 11 January 2006. The Presiding Officer
first announced his intont to schedule this session on 2 December 2005. See filing PO 1.

2. Given the timing of this motion, it will be decided without benefit of a response from the
Prosecution. The Presiding Officer begins his travel to Guantanamo on 6 January, and the
parties are in need of timely ruling so they may finalize their own travel arrangements. Thus,
time is of the essence in deciding this issue.

3. One of the stated purposes of the scheduled session is to have the accused make a seloction of
counsel on the record. Given the Defense motion, it is possible that this issue might be further
discussed or cause the government 10 act on the request for L. Col. Vokey.

4. Accordingly, the motion is DENIED.
5. This ruling extends only to the Defense request for a continuance, The extent to which other
issues are addressed at the scheduled session will be resolved at that session. The Defense,

however, will still be prepared to conduct voir dire of the Presiding Officer and take up the other
issues as indicated in POL.

IT IS SO ORDERED:
sl

R.S. CHESTER
Colonel, USMC
Presiding Officer

D 1 A, US v. Kkady, Page 1 of 1 Pages, $ Jan 2006
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D2A

Presiding Officer’s Ruling on Defense Motion

to Abate Proceedings of the Military
Commission due to MCO No. 1s Fatal

UNITED STATES OF AMERICA

v.

OMAR AHMED KHADR Inconsistency with the President’s Military
a/k/s Akhber Farhad Order
a/%/a Akhbar Farnad

N S e ) wt w at wt at at -

3 January 2006

1. The Presiding Officer received D 2, the Defease motion to abate the proceedings, at 1705, 5
January 2006, Esstemn Time. The initial session — with no members except the Presiding Officer
to be present - is scheduled for 11 January 2006, The Presiding Officer first announced his intent
to schedule this session on 2 December 2005, See filing PO 1.

2. Given the timing of this motion, it will be decided without benefit of a response from the
Prosecution. The Presiding Officer begins his trave! to Guantanamo on 6 January, and the
parties are in necd of timely ruling so they may finalize their own travel arrangements. Thus,
time is of the essence in deciding this issue.

3. mommmmmmuom.

4. mwmehumtnkedfoumhngﬁvmﬁemmomeronﬁeleﬂuyof
Commission procedurcs as established in MCO #1. Accordingly, this ruling is limited only to
the issue of abatement. Should the defense desire to raise the issue of the legitimacy of the
procedures established in the MCOs and MCls vis-d-vig a futal inconsistency with the PMO, they
will comply with POM procedures and a hearing will be held to litigate that motion in
accordance with Commission Law.

IT IS SO ORDERED:

Is/

R.S. CHESTER
Colonel, USM.C.
Presiding Officer

RE 39 (Khadr)
Page 1 of 1
D 2 A, US'v. Khadr, Page 1 of 1 Pages, § Jan 2006
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UNITED STATES OF AMERICA DEFENSE
Motion in Opposition to the Presiding
v. Officer’s Order to Counsel to Appesr at
' m Off-tho-Recosd Conference Pursusnt
%0 MC1 No. 8, Paragraph 5
OMAR AHRMED KHADR
9 January 2006

1. This Motion is filed by the defiense in the case of Unied Sates v. Omar Ahwed
Khady.

2. Ralief Rogquesteid. The defcnse objects %0 sppoaring at an off-the-record conference
passusnt 10 MCI No.8, paca. S (hereinafier “8-57).

3. Sysepels. An $-5 is modeled ou the conference process established by R.C.M. 802,
sod is defined under the “implied duties of the Presiding Officer. MCI No, 8, pars. 5.
The stated purpose of thess i camera sessions s o “fcilitate efficient trial
procesdiags.” ki The dcfense is naaware of the purposs of the 8-S scheduled for 10
Jamuary 2006, but an email from the Assistans t0 the Presiding Officer on 30 Deceamber
2005 indicated that ane of the parposes of the $-3 would be 0 discuss the proposod
peotective ordecs submitsed by the prosscution. ‘This doss not fall under the purview of
“facilitatling) efficient trial procesdings.™ As the defnse s wnawars of any need for &
pro-trial $-5 session, it objects 0 boldiag cne.

159



4. Burden of Proct and Peorsussion. The Comatitational right to'e public trisl extends
military procesdings. Usiied Siates v. Gramdem, 2 MLJ. 116 (CMLA.1977). Thereliore,
the burden of proof should be on the prosecution to show that an 8-S seesion is warcanted
and will not compromise the accused’s 6* Amendment right to a public trial,

5. Tocts. The defonse submits the following fcts with sespect to this issues:

A. On 28 December 2003, the prosecution submitted theee proposed protective
orders for consideration by the Presiding Officer. In response to that, the Assistant to the
Providing Officer emailed afl counsel on 30 December 2008 and suggested that
differcaces betwesn: the parties roganding the conteats of the protective orders should be
addressed st an 85 scssion. The defense objocted in an emall response.

B. On 9 Jenuary 2006, the Assistant 10 the Presiding Officer again emailed all
counsel to inform them thet the Prosiding Offiocr requested their proseace in an $-5
session on 10 January 2006. No rewson was stated for tis confbrence.

6. Argumesnt.

Holding an 8-S session on this mastter, or on amy matter other than purely
administrative issucs, risks creating significant gaps in the record of trial. *The
requircment thet 8 record of trial be complete and sebstantially verbetim in order to
uphold the validity of a verbatin record seatence is one of jurisdictional proportion thet
canmot be waived.” United Stases v. Fewry, 53 MLJ. 108, 110 (C.A.AF. 2000). “A

2 RE 40 (Khadr)
Page20f12 .
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substantiel omission renders & recond of trial incompiete and raises & presumption of
prejudics that the Government must rebut.® Jd. ot 111.

The issuss proposed 1o be diacuseed et this 8- session Al cutside those provided
fior in the MCI pamgraph at issus, and the courts have okd ws that this is 1o be avoided
whenever possible. United States v. Garcia, 24 ML, 518, 519-20 (A.F.CMR. 1987).
Protective onders are a significant matter, not a purely sdministrative matter, and they
directly affuct the openness of the procseding and the scoused”s right 10 & public trial. As
the Air Force Court has obssrved, R.C.M. 802 “hes occasionally misled judges into
allowing substantive portions of the trisl to go unrecorded.™ id, st 519

Extessive use of 3-S conforsaces outside of public scrotiny siso crestes sn image
of “backroom justice™ that undermines the sppeatsnve of intogrity and fiirncss, especially
n the context of s Military Commissions case that siready aliows tor ssbatential portions
of the trial 1o be held outxides the view of the pablis, of clvilisn defense comnsal, and cven
of the sccused. “Justice should not only bo done, but should mnifestly and uadovbtedly
e seen to be done.™ Ex parte McCartly, 1 K. B. 256, 259 (1924).

Finally, the discassion R.C.M. 302 saggests that it would be inappropriate 1o hold
an §-5 at this time. “Occasionally it mey be approprists 1o resolve cersein issuce In
addition 0 roating or administrative matiers, i this cam be doms with the consent of the
pavvier™ R.CM. 802, discussion. The defionss does not conseat to sesolving or
discussing sny substantive matters 5t an 3-S session.

For the foregoing ressons, the defonse objects to an $-5 ssssion befors the
opeuing of proceedings in this case, and zessrves the right 10 object to any other 8-
sessions proposed by eny party.
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7. Oval Argument is roguested.
8. Witnesses and Evidence. Attachments A. dwough C., below.

9. Attachments. The foliowing sttachments have becan clectronically merged with, and
incorporated iato, this motion:

A. Bmail from the Assistant %0 the Presiding Officer, SUBJBCT: ProOnd 1:
Request fior Protective Order — Protection of Identitics of Investigators and Interrogators
(30 Docemaber 2005) (2 pages).

B. Email from Detailed Defenss Counsel, SUBJECT: Defense Objections t0
Protective Orders (4 January 2006) (3 pages).

C. Email from the Assistant to the Presiding Officer, SUBJECT: Conference - al
Bahlul and Kihndr - 10 Jan 05 (9 January 2006) (1 pege).

Mm
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MUNEER L. AHMAD
Assocists Professor of Law
Amsrican Univensity Washington College of Law

Civilian Defense Counsel for Omar Abmed Khadr

s RE 40 (Khadr)
Page & of 12
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Subjest: ProOnd 1; Request for Profective - Protection of 1destitics of
Investigstors snd Intoerogetors - U.S. v. Khedr

Attachments: Protective Order # 1 Khadr (Prosecution first Dexfi).doc
1. The below email and the altachment sent with the osiginal emall (copy
attached), and this email, will be added 1o the flings inveniory a8 ProOnd 1.

aumutummmmmumb.m

3. The defense will respond by small NLT COB 4 Jenuary 2008 noling any
objections to the proposed Prolective Order and the reasons therefore. The
Defense is weicome o edit and send the proposed Order showing additions or
deletions - but do NOT uss the Word “ack changes” feature to accompiish this.
All smail trafffic and other submissions should identify the correspondence as
ProOnd 1.

4. The Presiding Officer wikt set & session for an 8-8 conference st GTMO to
discuss thees arders. Counesesl should be prepared - through further discussions
among counsel ¥ possibie - 10 fne-tune the languege In the order 80 it mests the
needs of the parties. At he siorementioned session, counsel will be prepered to
male specific recommendations as 10 the wording of any propossd order.

BY DIRECTION OF THE PRESIDING OFFICER
Kalth

Hodges
Asaistent 10 the Officars
Prasiiing

RE 40
PageSofi
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Subject: Requast for Protective Order - Prolaction of Identities of Ivestigetors and
Interrogators - U.S. v. Khadr

Colonal Chester,
The Praosscotion requests the Presiding Officer issus the sttached Proteciive Order,

o Mﬁﬁlm‘;wdﬂzuummwhh
investigation of the accused.

‘Thia Protective Order is necessary 10 protect the identiliss of all investigators and
&mmmnmm The comprising of i ideniliies, sapacially sinoe the
war against sl Qeide Is $3l ongoing could; 1) compromise their shilllly % conlinus their service in

furtherance of $w prosscution of that wer; 2) pleos their lves in jeopardy; and, 3) plice the Ives
of Seir tamilies in jeopardy.

3) The Prosscution sent the proposed protective order 10 the Defenee on § December 2008, and
discusssd the onder with Captain Merviam iater that sfemoon. Defense Couneet advised thet he
would ks 10 review further snd provided comments 1 the Proseculion on 18 December. | replied
1 those commants on 19 December.
We have sinoe communicated via small; however, desplie our eliorts, we have not agresd on
language for e Proteciive Order. MWWM‘MMMH ’
mammmmumm inbesrogeiors and telling him whet
osriain inlerrogalor was saying about him. | disagres. | doavt belisve the current orcler would
prahibit showing the accussd phelos of his iInteivageions end Isting Sim Xnow whet thelr
stalerhents say. lbuﬁhn#cm—numm
Information should be given 10 tha scouesd under sry cicumsisnicss.

| request thet the order be issusd as soon s possibis. lssuance of the Protective Ovder witl sllow
he Prosscution © provide discovery mailerisls 10 the Dalanse contalning protecied information.

VR,

Ee.....
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Astachments: Protoctive Order # 1 Khadr (Defense Revisions).doe; Protective Order # 2
Khadr (Defonse Revisions).doc

lr.udg::
Pleans fird stiached mddified versions of Frotective Order #1 and Protective Owder #2. They
heve besn re-named "Defenss Revisions” in fleu of "Prosecution Firet Deall” for clasily’s sake.

defense respecthuly makes the following objections 1o the prosseulion’s proposed Prolecive
?mumm has made the following revisions 10 The versions atiached 1o this

Eroiaciive Qeier #1

1. The defanse ebjects 10 the current Ianguage, which (f ey read) apperently
wold pravent us from conmulting the accused in his own defense, The defenss
M delbhm&ghh“
n
the asslstance of the atcused in his defense. The Prosecuter,
indioated thet he did not oppose this, though he has not
consenied b the proposed isnguage shown heve.

2. Inthe serme peragraph, the delense alsc adds language allowing us ¥ use
nicknames, 1lse NAMeS, or sven fenl nemes If 1hoee names heve almady been
mncuhhmqhmrcmlk
Khadr is roulinely inlerrogatad by 8 woman who calls herself “Michelle,” then
thare should be no prohibilion on us caling her Michiélls - whether that is her

actsl name or not.
Exginciive Order §2
1. Paragraph 2 hus besn modifisd to add a definilion of e term “Prosscution.” This
Is essential for the other modifications.
2. Pasegraph 8 has bean modiiad 10 add the Prossculien © the group of people
restriciad from diviging commissions

infonnution relating 1o milllery
mmmq—.ahuuﬁmw«um
information. Thure doss not appesr 10 be any good

mbuﬂﬁo tha Proseculion.

3 mmwummt—mnm-m

vagus.

4. The phvase "In the course of representaiion of the sacused™ has besn added 1 it
mmﬂo'h.%mdnpu-&ndh“hmm
which would cover repraseritaiion in other forems (st gv habeas Rigation in

RE 40 (Khatr)
Page 8 of12
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federal courf) that are not properly the cancem of this commission. The defenss
nokes that habeas Rigstion is aleady covered by saperais prolaciive orders, and
=umluim. there s no need for the redundancy of an sdditions! order from this

1. The delense cbjects (o this entire arder as cverisond and not dpe. The order, 8
weilions, wii sppavently prohibit the deferme from forming Mr. Khadr of sny
wiines, $8her for or againit him. This woill have & debimentsl Impact on our
sbilky to prepere a 1ull and vigorous defenss.

2. Moreover, the order ss writhin falls 15 socount 1or the fact that many witnesses
who may festify in cOmmission procestings have siready mads themesives
svaliatls to the medis or are proparly within v public domain. For exampls,
Lans Morris hes appessed on both Canmiian and Amerioan television and redic
mtumux&nh“_ﬂaﬂhﬂh‘r
govemmment 10 leelily. Speer's family in wowsull againet the ichadr
farnlly; Ris not unreasonabie 10 sxpect thet family members may be called by the
govermment 10 eellly.

3. Finally, this order doss ndt ke inio sccourt the of expert wiinesses
cslied by eliher party, who may inciude eminent and fowyers o
olher professionsis. For axample, I 1he worlid's isading scholar on war crimes
agreed 1 hestily on behall of the defense, suppression of his neme would deprive
e putiic of an understanding of just how poweriil thet tsstimony wes. Given
what has alveady coourrad in other cormissions cuses, R is not at el
unregsonable 10 epect sxpert wiingumes 1o teellly i comminsion procesdings.

4. The delense respecihully suggests thet the need for this owdier hae not been
damonstrated, andis not ripe. A betier sciution, and sne that is move In keeping
with the Secretary of Defanse’s guidance (In MCO Me. 1) 0 close procsedings
:waamomrmamm.mmb
besis. Boll the accussd and the public have the iight 1o procesdings that are s
open and transparent as the elionet security will allow.

Finally, the defense wishes o sisle iis abjeciion 1 ressiving any culsiending lssuss

these protective orders In an 8-5 session, MCI 8, Section § doss contempinis that the

Oficer may neetd 1o hold "in camera mesiings o faciiiate efliciont sl " However,
he conlempiated issusnce of a court order is hasdly the “fectiliiion” of elficient irial proceedings.
The defanse belisves it hhis is something properly discusesd_ qaly on e revord. MCO Ng. 1,
ot Saction §.5¢3), allows for e closura of procsedings when nscessery 1o profect infarmetion,
but thet does not seem 1o sxend 10 holding closed, in cames-hearings sbeut whather or not ©

The defense posiiion is well-supporied by cese law in the millary justios sysiem, which caulions
againet wae of RCIM 602 conferancss for matiers properly addressed on Be record (8-5
conferences in the commissions process e similar 1o RCM 302 sassions). Sae,
.0, Uniled Stales v. Sadier, 20 M.J. 370, 37303 1880); Unlled Sinies v. Gardls, 24
MLJ. 618, 519 (A.F.CAMLR 1987). The delanee believes et any disoussien of protective orders
should cocur on the record. The defense will submit s wiilien motion on this matier,

<<Proteciive Order # 1 i (Dehinee Revisions).doc>> <<Pratsttive Order # 2 IGwedr (Defanss
Revisions).doc>>

RE 40 (Khadn)
Page 9 of 12
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John 4. Merriam
CPT, JA
Trisl Delonse Attomey

(Khadr)
Page 100 12
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Al counsel advies of receipt of this email.
COL Brownback requests that all counnel In US v. ol Bahid mest in e Prasiding Officer's office at 1300, 10 Jan 08.
COL Cheuter requests thast all counss! in US v. Khadr mest In the Presiiing Oicers office at 1430, 10 Jen 06,

BY DIRECTION OF THE PRESIDING OFFICERS

Keolth Hodges
Assistant 13 e Preyiding Officers
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Al counsel gdvies of receipt of this emall.
COL Brownback requests that sl counesl in US v. g Baviul meet in the Presiding Officer's olfice st 1300, 10 Jan 08.
COL Chaster requesis that all counsel in US v. Khadr mest in the Presiding Ofiesr's ofios st 1430, 10 Jan 08,

BY DIRECTION OF THE PRESIDING OFFICERS
Kelh Hodges

Pege 1301 13
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1. The below email and the attachment thereto will be placed on the filings inventory as D-3. This email will be
added to the filings inventory asD 3 A,

2. The Presiding Officer has determined that an 8-5 conference is necessary to meet, and to meet with the
parties to facilitate efficient trial proceedings. The Presiding Officer does not intend to do anything outside the
scope of an 8-5 conference.

3. The Presiding Officer understands that the defense had previousty made an engagement for the morning of
10 Jan 2005, and had additionally made arrangements to meet with the accused this afternoon. Accordingly, as
soon as possible the prosecution and defense will provide recomumended times when they can meet with the
Presiding Officer on 10 Jan 06. If the parties cannot agree on a time, the 8-5 conference will be held at 1900, 10
Jan 06 to ensure that the defense has sufficient time to retum from their afiernoon appointment.

4. The defense motion is DENIED. If matters are discussed that are, in the opinion of s party, beyond the scope
of an 8-5 conference, the defense may make a specific motion on the matter.

5. The Defense will arrange with the Assistant to clectronicatly deliver the attachments the motion states are
electronically embedded but would be provided at a later dato.

BY DIRECTION OF THE PRESIDING OFFICER

Keith Hodges
Assistant 10 the Oficers

—Originel Message—

Yo:

From:
Sent:
o
Subject:
Sir.
<< File: Motion Opposing 8-5.doc >>
Acknowiedge receipt of this email. Attached, pisase find Defonse Motion Opposing 8-5 Session. Due to fechnical
difficulties which we will try to resolve on 10 Jan., | could not scan & signad copy. | am therefore atiaching the motion
in worg form, and will serve signed copiss with attachments on 10 January to ol parties.

1 RE 41 (Khadr)

Page 10f2
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Al counssl advise of receipt of this email.
gmmmmmummuw.uwmnnmmommmm. 10 Jan

COL Chaster requests that sl counssl in US v. Khadr mest in t1he Presiding Officer's ofice at 1430, 10 Jen 06.
BY DIRECTION OF THE PRESIDING OFFICERS

Kaith Hodges
Assistant % the Presiding Officers

2 RE 41 (Khadr)
Page20f2
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Filings Inventory - US v. Khadr v5

PUBLISHED: 11 Jan 06

Issued in accordance with POM #12-1.
See POM 12-1 as to counsel responsibilities.

This Filings Inventory includes only those matters filed since4 Nov 2005.

Prosecution (P designations)

Status /Disposition/Notes
Motion OR = First filing in series
N; Filed | Respo Letter indicates filings submitted after
ame nee Reply initial filing in the series.
ReReference
RE 43 (Khadr)

Filings Inveatory, US v Khadr, 1

177




Defense (D Designations)
Dates in red indicate due dates

Designation Motion Response Reply Status /Disposition/Netes
Name Filed/ Filed/ Filed / OR = First filing in series
Attachs Attachs Attachs Letter indicates filings submitted after initisl
filing In the series,
Ref=Reference
®
[ ]
[ ]
[ J
®
®
®
RE 43 (Khadr)

Page 2 0f 7
Filings Inventory, US v Khadr, 2
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PO Designations

Statas /Disposition/Notes
Designation OR = First filing in series RE
Name Letter indicates filings submitted after initial filing in the
o) series.
Ref =Reference
PO 1 - Scheduling and Docketing » Email of 2 Dec announcing first session of week of 9 Jan, 2 (‘)‘R-zl
Dec 05 -
¢ A. Email to remind counsel to respond to PO 1, 7 Dec 05 B-13
ooBs.CP'l‘Mmhm’nethOlmdl'Oswply.SDec g‘:;
o C. Prof Wilson's Response to PO 1, 8 Dec. B-16
o D. Prof Ahmad's Response to PO 1, 8 Dec F-17
o E. Prof Ahmad's email for clarification and PO response, 9 G-18
Dec H-19
o F. Announcement of specific Jan 06 session times, 9 Dec 03.
¢ G POs bio summary for voir dire, 9 Doc 0.
, « H. Excusing counsel from sessions at GTMO 16 Dec 05
PO 2 - Discovery o _Discovery Order filed with counsel, 19 Dec 05 OR -20
®

Filings Inventory, US v Khadr, 3
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PROTECTIVE ORDERS

ProOrd | Desiguation | Signed Date Topic RE
# when signed | Pa
1 NA NA_ |20 Dec 05 Email to counsel to send active protective orders or to request same. 24
3 o Prosecution Request - FOUO - Law Enforcement sensitive ORIG-27
o A. Defense Objection and new, suggested order. (DC address more than A-32
one order in the emall; see highlighted portions of the filing)
[
RE 43 (Khadr)
Page 4 of 7

Filings Inveatory, US v Khadr, 4
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Inactive'Sedfiion

Prosecution (P designations)
Name Motion | Response | Reply Status IkaodﬁolINol!l
Filed R = First filing in scries
thlumﬂllmm:::::daﬂcrhldnlﬂﬂl‘h the
Ref=Reference Notes

Filings Inventory, US v Khadr, §

181

RE 43 (Khadr)
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InagtigeiBection

[ ] L]
Defense (D Designations)
Designation Motion Response Reply Status /Disposition/Notes RE
Name Filed / Filed / Filed / OR = First filing in series
Attachs Aftachs Attachs Letter indicates filings submitted after initial
filing in the serios.
Ref~Reference _
ID 1 - Motion for Continuance |5 Jan 06 X0 XXXX o Motion filed S Jan 06 OR -36
Based oa SDDC Request (5 e A. Ruling of the PO A-38
Jan 06)
D 2 - Motion to Abate 5 Jan 06 XXX [ X0XxX « Motion filed 5 Jan 06 =37
Proceedings of the Mititary » A, Ruling of the PO A-39
Commission due to MCO No.
1s Fatal Inconsistency with the
Presideat’s Order
D 3 —-Motion in Opposition to | 10 Jan 06 Xxxxx XXXXX o Motion flled 10 Jan and denied. Defense to OR-40
the Presiding Officer’s Order provide APO with missing attachments. A-41
to Cownsel to Appesr at an ¢ A. Motion denied by PO
Off-the-Record Conference
Pursusat to MC] No. 8,
Paragraph §
®
[ ]
[
RE 43
ey

Filings Inventory, US v Khadr, 6
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Inactiwe Section

PO Designations
Status /Disposition/Notes
Desiguation OR = First filing in series RE
Name Letter indicates filings submitted aficr inftial filing ix the
®0) serles.
__Ref=Reference
PROTECTIVE ORDERS
ProOrd | Designation |Signed| Dt Topic RE
# when signed | Pages .
2 Protective 11 Jan 06 o Prosecution Request - Protection of Identities of Investigators and ORIG ~26
Order 1 Interrogators. A-33

» A. Defense Objection and new, suggested order. (DC address more than B-4s
one order in the email; see highlighted portions of the filing)
o B. Order signed

4 Protective 2 |11Jan06 * Prosccution Request - Protoction of Identities of all witnesses ORIG-28

Order 2 e A. Defense objection to issuing order at all. (DC address more than one A-¥
order in the email; see highlighted portions of the filing) B-46
o B. Onder signed
RE 43 (Khadr)
Pag(ex'?of 7

Filings Inveatory, US v Khadr, 7
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Index of Current POMs — November 12, 2005

Obtaining Protective Orders and Requests for Limited Disclosure  September 14, 2005
Presiding Officer Determinations on Defense Witness Requests  September 30, 2005

Number Toplc Date
1-2 Presiding Officers Memoranda September 14, 2005
2-2 Appointment and Role of the Assistant o the Presiding Officers  September 14, 2005
3-1 Communications, Contact, and Problem Solving September 8, 2005
4-3 Metions Practice September 20, 2005
§-1%  Spectators at Military Commissions September 19, 2005
6-2 Requesting Conclusive Notice to be Taken September 9, 2005
7-1 Access to Evidence, Discovery, and Notice Provisions September 8, 2005
8-1 Tria! Exhibits September 21, 2005
9-1

[y
o
~n

11 Quaiifications of Transiators / Interpreters and Detecting September 7, 2005
Possible Errors or Incorrect Transiation / Interpretation
During Commission Trials ,
12-1 Fiings Inventory ) September 29, 2005
13-1*  Reconrds of Trial and Session Transcripts September 26, 2005
14-1* Commissions Library September 8, 2005

* - Also & joint document Issued with the Chief Clerk for MiRtary Comnissions.

RE 44 (Khadr)
Page 10f 74
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Office of the Presiding Officer
Milltary Commission

14 September 2005
SUBJECT: Pruidiag Officers Memorandsm (POM) # 1-2 - Presiding Officers
Mesmoranda
This POM supercedes POM # 1-1 dated 12 August 2004

1. From time to time, this Presiding Officer will, and other Presiding Officers may, feel the need
to advise counsel on matters which might affect the preparation for and trial of cases before &
Military Commission. To this end, the Presiding Officer has established Presiding Officers
Memoranda (POM). These memoranda will be fornished to all counsel and others concerned
within the Office for Military Commissions. In gensral, these POMs are issued 10 assist the
Commission and its participants, to include the Presiding Officer, in preparing for and providing
a full and fair trial under the provisions of Commission Law as defined below.

2. POMs, communications with counsel, and courtroom proceedings may use the term
“Commission Law." Commission Law refiers collectively to the President’s Military Order of
November 13, 2001, DoD Directive 5105.70, Military Commmission Orders, Military
Commission lnstrections, and Appointing Authority/Military Commission Regulations in their
cwirent form and as they may be lster issued, smended, modified, or supplemented. POMs shall
be interpreted to be consistent with Commission Law and should there be a conflict, Commission
Law shall control.

3. Numbering and effective dates of POMs.
a. Each POM will be limited to a single, goneral subject.

b. Changes to POMs will be in the form of rescinding a previous POM and reissuing a
complets revision. Revised POMs will carry a number with a hyphen. Example: POM 1S is the
first POM on a topic. If that POM is changed, the new POM will be numbered 15-1. A
subsequent change would be POM 15-2.

c. A POM is effective on the date of the POM unicss otherwise indicated.

d. References to superseded POMs. In some cases, one POM may refer to another, but the
reference is out of date. References to superseded POMs will be read © refer 1o the current POM
in the scries. Example: POM 15 refers to POM 4-1. Later, POM 4-2 is lssued but the reference in
POM 15 is not changed immediately. Though the reference in POM 13 is no longer cusrent,
POM 4-2 (and not POM 4-1) is still in effect Furthermore, POM 15 shall be read to refer to
POM 4-2 because POM 4-2 is the current one in the POM 4 series.

RE 44 (Khadr)
rom-a,rm.ommumos,m:nm Page 2 of 74
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4. POMs are not intended to and do not create any right, benefit, or privilege, substantive or
procedural, enforceable by any perty, against the United States, its departments, agencies, or
other entities, its officers or employees, or any other person. No POM provision shall be
construed to be a requirement of the United States Constitution. Failure to meet & time period
specified in s POM shall not create a right to relief for the Accused or anvy other person.

5. Some POMs may be issued in conjunction with the Chief Clerk for Military Commissions
when there may be shared responsibility among or between the Presiding Officer, the Assistant
to the Presiding Officers and the Chief Clerk.

Signed by:

Peter E. Brownback Il
COL, JA, USA

Presiding Officer

RE 44 (Khadr)
POM 1-2, Presiding Officers Memorands, 14 SEP 05, Page 2 of 2 Pages Page 3of 74
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Offics of the Presiding Offioer
Military Commission

September 14, 2005 -

SUBJECT: Presiding Officers Messorandum (POM) # 2-2 Appolatment and Role of
the Assistant 10 the Presiding Officers __

This POM supersedes POM # 2-1, dnted September 16, 2004

1. Pursuant to Military Commission Order No. 1, and Military Commission Instruction
No. 6, an Assistant to the Presiding Officers has been detailed and shall report to the
Presiding Officer and work under his supervision to provide advice in the performance of
the Presiding Officer’s adjudicative and administrative functions. The Assistant may act
on behalf of the Presiding Officer. The Assistant does not act, and does not bave
authority to act, on any matter or in any manner, on behalf of the Appointing Authority.
(See Appointing Authority Memorandum, SUBJECT Reporting Relationships and

of the Assistant to the Presiding Officer, Military Commissions, 19 Ang 2004 -
Enclosure 1.)

2. The curvent Assistant to the Presiding Officers is Mr. Keith Hodges who has been
detailed by the Department of Homeland Security. The Assistent to the Presiding
Officers is also refarred 10 as the Commission Trial Clerk. His duties are:

8. Serve a3 an attomney-assistant providing all necessary support to the Presiding
Officors of Military Commissions in & broad array of legal issues, to include functional
responsibility for legal and other advice on substantive legal, procedural, logistical, and
administrative matters and services to the Presiding Officers, Military Commissions.

b. Responsible for handling significant, complex matters assigned by the Presiding
mammmmmmuamma
MMMWMMWMdM

assigned arens of

c. Work under the supervision of the Presiding Officers, to include providing advice
to the Presiding Officers in connection with their performance of adjudicative functions, ex
parse if required, with respect to substantive legal, administrative, logistical, and procedural
matiers. (See ABA Model Code of Judicisl Conduct Canon 3B(7)).

d. Act on the Presiding Officer’s behalf to make logistical and administrative
arrangements.

¢. Draft, coordinate, staff, and publish guidelines for Commission Proceedings to
include Presiding Officer Memoranda (POM). (POMSs mmust be personally approved by the
Presiding Officer.)
RE 44 (Khadr)

Page 4 of 74
POMS 2-2, Appeintment snd Rele of the Assistant 1o the Presiding Oficars, 14 SEP 8S, Page 1
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f. Process and manage policy, procedure, and similer sctions and activities designed
to contribute to the efficient operstion of the Commission - both current and future
operations.

g. Coordinate the integration of operations that affect in-court proceedings with OMC
and JTF, Guantanamo Bay, and other support personne! - to include the bailiff, security
personmnel, and court reporters - in providing services to the Commission.

h. To sign FOR THE PRESIDING OFFICER, or send cmails in that capacity,
concerning any matter that the Prosiding Officer could direct, or does direct, except thoss
that under Commission Law or a POM can only be performed personally by the Presiding
Officer.

i. Other duties not listed above which are consistent with improving the processes,
procedures, administration, and logistics of the Office of the Presiding Officer and the
Commissions and which are not inconsistent with paragraph 3 below.

3. The Assistant is not authorized to:

a. Communicate or discoss any matter with sny Commission member or alternate
member (except the Presiding Officer) other than to arrange for their administrative and
logistical needs.

b. Be present during any closed conference or session of the members.

¢. Advise the Presiding Officer concerning the decision on any matter that
requires the vote of the entire Commission, including the Presiding Officer; however, the
Assistant may prepare any docoments and drafts nocessary or required to process, record,
and disseminate any decision by the Commission.

d. Provide any substantive advice to the Presiding Officer on any matter that, at
the time the substantive advice wonld be offered, requires a vote or decision by the entire

RE 44 (Khadr)

Page § of 74
POM# 3-3, Appeiatment sud Rals of the Asslstant to the Preghiing Officers, 14 SEP 03, Page 2

188



4, Except as approved in advance in writing by the Presiding Officer, Mr. Hodges is not
permitted to perform any duties for the Department of Homeland Security that involve:
advice to law enforcement conceming an active case or investigation; advice on bow to
detect, investigate, or prosecute atleged acts of terrorism or violations of intemational
law; or any other matter that would create a perception in the minds of & reasonable
person that the Assistant’s home agency (Department of Homeland Security) bas any part
in the Commission process through the actions of the Assistant.

5. Any email which is sent to the Presiding Officer will be CC to the Assistant to the
Presiding Officers. If counsel belicve there is a legal reason not to CC the Assistant to the
Presiding Officers, counsel shall include that reason in the email to the Presiding Officer.

Signed by:

Peter E. Brownback I
COL, JA, USA
Presiding Officer

1 Enclosure

As stated

RE 44 (
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19 August, 2004

MEMORANDUM FOR Presiding Officer, Colonel Peter Brownback
SUBJECT: Reporting Relationships and Authority of the Assistant to the Presiding
Officer, Military Commissions

This memorandum sets focth the reporting relationships and levels of suthority for
persons assigned as Assistant to the Presiding Officer.

Pursuant to Section 4(D), Military Commission Order No. 1 and Parsgraph 3(BX(11),
Militry Commission Instruction No. §, an Assistant to the Presiding Officer shall report
to the Presiding Officer. The Assistant to the Presiding Officer will work under the
supervision of the Presiding Officer and provide advice in the performance of the
Presiding Officer’s adjudicative functions. The Assistant to the Presiding Officer will act
on behalf of the Presiding Officer.

The Assistant to the Presiding Officer does not act, and does not have authority to act,
on any menner on behalf of the Appointing Authority.

o

Jokn D. Allenbug.k
to:ma-ym

cc: Chief Prosecutor
Chief Defense Counsel

RE 44 (Khadr)®
Page 7 of 74

190



Office of the Presiding Officer
Military Commission

8 September 2005

SUBJECT: Presiding Officers Memorandum (POM) # 3-1: Communicatioss, Contact, snd
Problem Soiviag

This POM supersedes POM # 3 dated July 19, 2004

1. This POM establishes general procedures for communications among counsel, the Presiding
Officer, and the Assistant to the Presiding Officers. These procedures are designed to avoid ex
parte communications, to ensure the accused receives 2 full and fair trial, to ensure that
procedural matters leading to trial are handled efficiently, and to provide officient and
expeditious methods of communications.

2. The preferred, and most reliable, method of communication among the Presiding Officer and
counsel is email with CCs to opposing counsel and the Assistant, The following email
conventions will be followed. Counsel should review the enclosure on the benefits of email
communications.

8. Do not send classified information or Protected Information in the body of an email or
as an attachment.

b. Keep cmails to 2 single subject.

¢. Use a descriptive subject line in the email. If the email concerns an item that has a
filings inventory number, the subject line must include that number.

d. Ydentify, in the body of the email, cach sttachment being sont.

¢. When sending a document that has an attachment, send ali the attachments in the same
email as the document to which it is an attachment, (The exception would be if such an email
would exceed the capabilities of the LAN.) Parties are welcome to make 2 filing with all the
attachments merged into a single document. Legal NCOs are adept st this.

£. Text attachments will be in Microsoft Word. If 8 recipient does not have this program,
text attachments will be saved and sent as RTF (rich text format) that can be opened by almost
any word processing program. If an electronic version of a text attachment is not available, it will
be sent in Adobe (PDF).

g. Save all emails you send for your record copy of the communication. Remember that
all filings that are before the Commission will be listed on the filings inventory, and it is the
responsibility of counsel to compare what they think has been properly filed with the filings
inventory.

RE 44 (Khadr)
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g If it is necessary to send images, JPG, BMP, or TIFF msy beused. Consult the
Assistant if you need to send other file formats.

h. Avoid archiving (WinZip.) Before sending an archived file, get permission from the
PO or APO.

i. If the Presiding Officer will need to know classified information to resolve the matter,
advise him of that fact in the email and the location of the materials that he will need to review
(if such facts or locations are not classified or Protected).

j- Given the namber of counsef and the changes in the trial teams, all parties must ensure
that ait who need the email receive a copy. If any addressce notices that an email was not CC'd to
a person who needs to have a copy, forward s copy to the person who oeeds that email and
advise the sender of the failure to include the person.

k. Counscl are encouraged to CC their own Legal NCOs and the Legal NCOs of opposing
counsel. These NCOs have s measursbly positive impact on the efficiency and reliability of the
system, .

3. Because of frequent chaages to the comsposition of trial teams, the Assistant and/or the
Presiding Officer may élect to send an email to the Chief Defense Counsel or Prosecutor, and
their respective Chief Legal NCOs, for distribution to all counsel, or all counsel of a particular
team. When the Presiding Officer or the Assistant uses this method, the Chief Legal NCO will
CC the Assistant with a copy of the email that the Chief legal NCO sends to the counsel.

4. When telephonic conferences are necesmary, the Presiding Officer will designate the person to
amange the conference call,

$. The Presiding Officer is responsible for insuring that cach accused receives a full and fair
trial. As part of this responsibility, the Presiding Officer is available not only © resolve motions
and make rulings, but also to insurc that counsel have a place to go to get their problems
resolved. Any counsel who has anissuo which is not, in hep'his opinion, being satisfactorily
addressed must present the problem to the Presiding Officer if s/he wants the Presiding Officer to
take some action. That request may trigger the need to use proceduses set forth in another POM.

Signed by:
Peter E. Brownback III
COL, JA, USA
Presiding Officer
1 Enclosure
RE 44 (Khadr)
Page 9 of 74
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Enclosure to POM # 3-1
This enclosure comes from part of an email the Presiding Officer sem on August 4, 2004

To All Counsel,

1. I received an email from a counsel todsy asking that » particalar “e-mail and (counsel's)
response be made part of the record of proceedings and published to the public in keeping with
the(mdgﬁdnhawbﬁc hearing.” I thought it would be beneficial to provide s reply that
might assist

2. In case some of you missed my thoughts on this matter, let me share with you & portion
(slightly edited) of an email [ sent recently on the general topic of using email in preparing cases
foc trial.

Most lawyers and judges find email presents a fast, inexpensive, world-wide accessible, and
reliable system to share information among multiple parties. It is, in sy opinion, far more
reliable, faster, and efficient than multiple mailings, multiple fax transmissions, and tracking
down people for conference calls. It provides a record that a document was sent and received,
and a record of what was done. For those who travel a lot and who are uasurc where they wiill be,
ane can check an email acoount, 24 hours & day, i almost any city in the world. [ also believe
that email is an excellent way of preserving what has transpired - that is, in fact, one of the
reasons I chose this method. If there is a question of what comununications were made, and the
content of those communications, forwarding a previously sent or received email is casy, and any
emnail can be printed and appended to the record. With many lawyers in different pasts of the
country, email scems smart, in keeping with the technology of today, and mirroring what is being
done in State and Federal courts with electronic filings and the like. While a trial cannot and will
not be conducted by email, it works for the purposes I have outlined.

3. Everything which is emailed o me or Mr. Hodges is retained, and I feel certain that counsel
have kopt and will keep copies as well — both for their own records and in case one of us misses
something.

4. A record of tria] will be prepared in this case and will consist of many things we are all
familiar with, primarily testimony and exhibits. One type of exhibit - referved t0 as an Appollate
Exhibit in military practice - will be Review Exhibits. | expect that thoye items or matters which
are denominated as Appeliste Exhibits in military practice - generally spesking items to
complete the record, but which are not used as evidence on the merits or senteacing - will be

5. 1'would expect that if there is a dispute on a maiter, or if an cmail or other writing is part of
what counse] wants to offer in motions practice, any perty may ask that the itemn be marked as an
RE or offer it as an attachment to an RE. It would probably be unwise to mark every cmail or
writing exchanged betwoen the parties because of the volume involved, but if a counsel thinks it
is necessary that an iten: be marked as an RE, it will be 30 marked and appended.

RE 44 (Khadr)
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6. As to the reference to the emails being "published,” I'm not sure of the meaning of that term
in this context. After a case is compieted, a record of the procecdings will be prepared and
forwarded to the Appointing Authority for his action. That is the extent of my publication of
documents in this case. As to being published to the public, there Is Commission Law on bow
matters are provided to the public and the role of Public Affairs in that regard. 1f I missed the
meaning, let me suggest counsel wait until we are together in session to discuss it.

7. Incidentally, to assist counsel in identifying and pre-marking trial exhibits, to include REs, 1
am preparing a POM on that matter (subssquently isswed as POM # 8.) For those who have
problems with Roman numerals (s group which includes the Presiding Officer), you should be
pleased to learn that Roman numerals will not be used for REs,

‘COL Brownback

RE 44 (Khadr)
. Page 11 of 74
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Office of the Presiding Officer
Military Commission

20 September 2005
SUBJECT: Presiding Officers Memorandum (POM) # 4-3: Motions Practice
This POM sepersedes POM # 4-2 fasued 7 Oct 2004

1. Parpose. This FOM establishes the procedures for motions practice before Military Commissions.
If a party wishes the Presiding Officer to take action on 8 matter, it must be presented to the Presiding
Officer in accordance with this Memorandum,

2. This POM does not apply to:

8. Service upon anyone other than the Presiding Officer or opposing counsel. As this POM
applies only to service of a filing to the Presiding Officer and opposing counsel as to matters to be
resolved by the Presiding Officer, it does not constitute service upon the Appointing Authority, the
Department of Defense, the Office of General Counsel, the Office of Military Commissions, or any
other persan or entity other than the Presiding Officer and opposing counsel. With respect to service

upon opposing counsel, service is effective only with respect to matters to be resolved by the
Cmenndﬁel’midthﬂicer and does not constitute service for suy other purpose such as to
present maiters to the Appointing Authority or others for resolution or attention.

b. Formatting filings with respect to witness roquests. See POM # 10-1.

c. Formatting filings with respect to Access to Evidence, Discovery, and Notice Provisions. See
POM# 7-1.

d. Formatting filings with respect to Requesting Conclusive Notice to be Taken. See POM # 6-

¢. Wherever another POM specifically provides that this POM, or portions thereof, do not
spply.

fmwmhmmmmmummdm»mvﬁedmm
6D(1), MCO # 1.

8- Briefs directed wumom.mmmmmmmmm
Officer will specify which, if any, provisions of this POM apply.

h. Formatting filings with respect 1o Requests for Protective Orders or Limited Disclosure. See
POM#9-1.

RE 44 (Khadr)
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3. Definitions.

a. A "motion,” as used in this POM, is the original request from the moving party (the party
requesting relief) to the Presiding Officer for any type of relief, or for the Presiding Officer to direct
another to perform, or not perform, a specific act.

b. A *filing" includes a written motion, response, reply, supplement, notice of a motion, request
for special relief, or other communication involved in resolving s motion.

¢. A “vesponse” is the opposing party’s answer o a motion.
d. A “roply” is the moving party’s answer to 8 response.
¢. A “supplement” is » filing in regard to a motion other than & motion, responss, or reply.

£ A filing is "sent” or “filed" when sent via email to the correct email address of the
recipient(s). If there is a legitimate question whether the email system fanctioned correctly (bounced
email notification for exampie), the sender shall again send the filing untit satisfied it was transmitted
or an email receipt is retceived. See POM # 12 and paragraph 3g(2) below concerning whether a filing
is before the Presiding Officer for decision.

g Recciving filings.

(1) A filing is "received” by the opposing party when it is sent to the proper parties per
paragraph $ below - with the following exceptions:

(a) The recipient was OCONUS when the email was seat in which case the filing is
received on the first duty day following retum from OCONUS.

(b) The filing was sent on a Friday, Saturday, or Sunday when the recipient was not
OCONUS, in which case the filing is received the following Monday. If the following Monday is s
Federal holiday, the filing is received on the following Tuesday.

(<) Upon request by the receiving party or the Chief Prosecutor or Defense Counsel or
their Chief Deputios on behalf of their counsel, the Presiding Officer establishes s different “received
date” to account for unusuel circumstances. Requests 10 extend the time » filing was received shall be
in the form of a special request for relief. In the altemative, 8 request for an extension may be filed. See
paragraph 13b.

(2) A filing is not received, in terms of being before the Presiding Officer for resolution, unless
it has been placed in the filings inventory as an active filing. See POM # 12.

4. Managing motions practice. The Assistant to the Presiding Officer may not resolve motions ot
grant extensions, but the Assistant is authorized to manage the processing of motions and other filings
and to direct compliance with this POM to include both mstters of form and content, without referral
of the matter 10 the Presiding Officer. Oaly the Presiding Officer may grant a delsy or departure from
the time required for a filing; however, the Presiding Officer’s decision on such matters may be
announced to the parties by the Assistant. RE 44 (Khadr)
Page 13 of 74
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S. Seading, servizg, and formatting filings. Enclosures 1-3 provide samples of a motion, response,
and reply. In addition, as to every filing, unless this POM or ancther POM specifically provides
otherwise:

LTheﬂlhzwiﬂbewbyﬂmﬂumm&mﬂbeinMWodam Ifa
does not have these programs, text attachmentts will be saved and sent as RTF (rich text
ﬁum)ﬁnmqudbyahmﬂnywadmmmmmﬂmhh“ﬁuk
changes™ or “mark-up” format. The pages will be numbered, and the footer will also indicate the
pumber of pages.

b. All emails to the Presiding Officer and the Assistant will be on a single topic. See POM # 3-
1, In motions practice, a single email will not address or contain more than one filing.

¢. The filing will carry the caption 6f the case on the top left of the first page, and the subject of
filing on the right top. (See the samples at the enclosures.) The subject shall be usefully descriptive
contsining the name of the party (prosecution/defense) filing it, the type of filing {motion, response
ctc.) and a unique and descriptive name of the filing. Generic or non-descriptive subject lines (such as
Maotion to Dismiss, or Motion for Appropriate Relief) are not helpful and will not be used. Documents
received with non-descriptive or unhelpfil subject lines will be returned by the Presiding Officer or the
Assistant for compliance with this POM. If a filings inventory mamber has been assigaed, it will be on
the first line of the subject. Example: A response to P2 in US v Jomes should resd: “P2 Jowes - Defonse
Response - Motion to Exclude Statements of My. Smith. ™

d. The subject line of the cenail to which the filing is attached will foliow the same guidsnce as
patagraph Sc above to assist the parties in managing email files. If a filings inventory number has been
assigned, it will be at the beginning of the subject line.

¢. The names given to matters that may appear in the filings inventory may not be classified or
otherwise protected as the filings inventory is intended to be transmitted through unsecured networks.
Accordingly, counse] must therefore ensure that the names of their filings are not in themselves
classified or protected.

f. The email and the filing in the form of an attachment will be sent to all opposing counsel, the
Presiding Offioer, the Chief Prosecutor and their Deputies, the Chief Legal NCOs for the prosecution .
and defense, and the Assistant. Once filings bave been assigned a filings inventory number, the
Assistant will send them to the Chief Clerk of Military Commissions (CCMC.)

§- Emails sending a filing and acknowiedgement that the filing was received shall be
Mmedbybﬂhmdeumdm Note, however, that verification that a filing has been filed
with the Commission will be as provided by the Filings Inventory as established by POM # 12.

h. Upon receiving a filing counsel shall immediately:

(1) Examine the address lines to ensure that all counset concerned have been sent the filing. If
not, the seader of the email will be immediately notified.

(2) Examine the contents and all attachments o ensure it is complete (such as in the case
where one fails t0 insert an attachment, or the wrong attachment is included.) RE 44 (Khadr)
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(3) Counsel receiving s filing will reply by email, only fo the sender, acknowledging receipt.
i. Citations to suthority in filings.

(1) Counsel msy, and in many cases must, cite authority or references in their filings. The
“Blue Book™ (Uniform Citations) shall be usad.

(2) A web URL (web page address) is NOT acceptable as & citation because a web site can
change, or the web page can become unavailabie.

(=) Exception 1: A web URL may be included as a citation in a filing provided that the
document associsted with the web URL is contained in the Commissions Library. In such cases, the
URL citation shall be immediately followed with an annotation as follows (contained in the
Commissions Library.) Filings with this statement will be returned by the Assistant with complisace
with this POM if the document is not, in fact, in the Commissions Library. See POM # 14-1 on having
items placed into the Commissions Library. .

(b) Exception 2: A web URL may be included ss & citation in a filing if the document
associsted with the web URL is provided as an electronic attachment. In such cases, the URL will be
followed with the annotation (___ peges attached as attachment ___.). Filings with this statement will
be returned by the Assistant for compliance with this POM if the document is not, in fact, attached. See
paragraph 6 below for more information about attachments, their form, and how they are attached and
transmitted.

6. Attachments to filings.

a. Counsel may find it beneficial to include attachments t0 their filings.

b. Attachments are required for any matter that the filing party wishes the Presiding Officer to
consider in deciding the matter except:

(1) Por items in the Commissions Library.

(2) For reported cascs and other legal authority available through Lexis-Nexis or West Law.

(3) If the item has been previously provided in the form of an attachment by either party in any

filing with respect to the samse series of filings to which a response, reply, or supplement is being filed.
Required astachments filed in different motions shall be aitachod again.

(4) If the matter has alrcady been marked as an exhibit in a Commissions trial proceeding held
on or after Sept 1, 2005,

c. All sttachnients to a filing will be seat in the same email as the fillug. As an exception,
if such an email would exceed the capabilities of the LAN, addressees of the email should be advised
that sn sttachment will be sent by separate email. This practice will be used judiciously. When & filing
states that an attachment is being sent and is not, the Presiding Officer or the Assistant may return the
filing for complisnce with this POM. Parties are welcome to meke » filing with all the attachments to
the filing merged into a'single document. RE 44 (Khadr
Page 150of 74
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d. Text sitachments to filings will be in Microsoft Word, HTM/HTML, or RTF. Attachments
will not be in “track changes” or “mark-up” format. If it is necessary to send imeges, JPG, BMP, or
‘TIFF may be used. Consult the Assistant if you need t0 scad other file formats.

¢. Before sending an archived file (such as WinZip), get permission from the Assistant or the
Presiding Officer.

f. Listing attachments.

(1) The iast paragraph of any filing that includes attachments shail state in separate sub-
the name of the attachment, the number of pages, and that it is part of the email sending the
filing. When a filing states that an attachment is being seat and is not, the Presiding Officer or the
Assistant may return the filing for compliance with this POM.

(2) I a filing is sent that has all attachments merged into a single document (See paragraph
6(c) above), the last paragraph of the filing shall indicate that “the following attachments are
clectronically merged into this filing™ and then list all such attachments and the number of pages of
cach individual attachment in scparate sub-paragraphs.

7. Netice of motions.

8. As soon as a counse] becomes aware that they will or intend to file a motion or other request
for relief, they shall file a Notice of Motion using the provisions in paragraphs S and 6 sbove. The
notice, contained in an attachment, shall state the specific nature of the relicf that shall be sought, and
when they intend to file the motion. This requirement to ilo s Notice of Motions shall not serve to
delay filing requirements, or other notice of motions requirements, established by the Presiding
Officer, Commission Law, or POMs.

b. As an exception to paragraph 7a, & notice of a motion is not required if the party who is
required to provide notice is able to file a motion within three duty days of when a notice of motions
would ordinarily be due.

¢ A notice of motion is not a motion, and it does not place an issue or matter before the
Presiding Officer for decision. If a party files a natice of motion but doss not file & motion,
the Presiding Officer will not take any action on the underlying issue for which notice has been given.
See also POM # 12, Filings Inventory.

d. Failure to provide timely Notice of Motion under this paragraph may result in waiver of the
ability to file a motion. Requests for exceptions to waiver must be made to the Presiding Officer with
specific reasons for fiilure to provide Notice of Motion in a timely fashion,

8. Motioas.

s. Timing. Ordinarily the Presiding Officer will establish a deadline for the filing of motions
by way of sn Order.

b. Format of 2 motion: See enclosure 1.
RE 44 (Khadr)
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¢. Waiver. Motions which are not made in a timely fashion shall be waived. Requests for
exceptions to waiver must be addressed to the Presiding Officer with motion-specific reasons for
failure to make the motion in a timely fashion.

9. Respoass.

s. Timiag. Uniess the Presiding Officer provides otherwise, a response is due within 7
calendar days after a motion is received.

b. Format of & response: See enclosure 2.

10. Repiies.

s. Counsel may submit a reply to 2 response, however they must take care that matiers that
should have been raised in the original motion are not being presented for the first time as 8 reply.
Replies are unnecessary to simply state the party disagroes with a response. If a reply is not filed, that
indicates that the party stands on their motion or initial filing, and it does not indicate agreement with a
response.

b. Timing: Replics shall be filed within three days of recciving a response unless the party
does not desire to file a response.

¢. Format for a reply: See enclosure 3.

11. Sappicments to filings.

a. Supplements may be filed for any resson provided however, that a party wishing to file a
supplement must first obtain permission from the Presiding Officer briefly stating the reason why a
supplement is necessary. Supplements should be reserved for those cases when the law has recently
changed, or if material facts only recently became known.

b. A request to file a supplement is a special request for relief. See para 12 below. All the
provisions of paragraphs 5 and 6 apply, except that the request may be contained in the body of an
email. The request shall briefly state the reason why a supplement is nocessary.

c. If the Presiding Officer authorizes a supplement to be filed and one is filed, all the
provisions of paragraphs 5 and 6 shall apply in the manner and form (attachment) in which the
supplement is sent. The supplement itself shall contain those facts, and that law, necessary to
supplement a previous filing generally foltowing the format for replies or responses.

12. Special requests for relief

&. Counsel may at times have requests for relief that do not involve Jengthy facts or citations to
authority. Common special requests for relief could address, for example, requests to: supplement a
filing, for extension to submit a filing, for an extension of 2 POM timing requirement, to adjust the
“received” date of a filing, to append or attach documents to s previously made filing, an exception to
a requirement to digitize attachments, or like matters that do not require involved questions of law or
fact. A motion in the form of a special request for relief relicvos counsel of the speci
fitings gencrally. Page 17 of 74
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b. A motion in the form of a special request for relief will be filed following the requirements
of paragraph § above except the request may be in the body of an email.

¢. Either the Presiding Officer or the Assistant to the Presiding Officers may direct that a
special request for relief be resubmitted as a motion before the matter will be considered by the
Presiding Officer.

d. Counsel must not attempt to file a motion in the formn of a special request for relief to avoid
submitting a notice of motions, because the time for a notice of motion or other filing has passed, or
solely t0 avoid the formatting requirements of paragraph 8b and enclosure 1.

¢. The content of a special request of relief will contain the style of the case, the precise nature
of the relief requested, those facts necessary to decide the request, citations to authority if any, and why
the relief is necessary.

13. Request for extensions of time,

8. Requests to extend the time provisions in this POM shall be in the form of a special request
for relicf. The request itself may be contained in the body of an email. The provisions of paragraphs 5
and 6 apply.

b. The request may be made by any counsel on the case. It may also be made by the Chiefor
Deputy Chief Prosecutor, or the Chief or Deputy Chief Defense Counsel, if detailed or civilian counsel
on the case arc unavailable to receive service of a filing, is unavailable, or otherwise is unable to
request an extension,

14. Burdeas of proof and persuasion. As s general rule, the burden of proof (production of
evidence) and the burden of persuasion in motions practice is on the moving party. In any motion in
which the moving party does not believe that the general rule should apply or believes that one or both
of the burdens should change after a certain quantum of evidence is introduced, the party must provide:
a. A statement of the burden of proof (production of evidence) in the particular motion,
b. A statement of the burden of persuasion in the particular motion,

¢. The point, if any, at which ecither the burden of proof or the burden of persuasion is shifted to
the non-moving party, and

d. The legal argument in support of the statcment, particularly focusing on Commission Law.
15, Security coasiderations and exceptions,
a. This POM does not relieve any person from their duty to adhere to Commission Law,

memmmmmmmmmmwm
of classified or protected information,

b. No party may send any classified or other protected material to the Presiding Offic
Assistant by email. If there is a need to transmit classified or protoctod material to thEP/e]

POM# 4-3, Motioas Practice, 20 SEP 05, Page 7 of 11 Pages
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Officer or the Assistant, counsel will so advise the Assistant. The Assistant will provide transmission
protocols.

¢. Filings that contain classified or other protected information. In the event that a motion or
filing contains classified or other protected information, the person preparing the filing will send a
notice of motion in accordance with paragraph 7 above sufficiently detailed - consistent with not
revealing classifiod or other protected information - to assist the Presiding Officer in scheduling
sesolution of the matter. Counsel will then provide a complete filing in written form with opposing
counsc) following the format described in this POM. Counsel prepering the filing will make two
additional copies for the Presiding Officer and Assistant to review when security considerations can be
met.

16. Rulings. The Presiding Officer shall make final rulings on all motions submitted to him based
upon the written filings of the parties submitted in accordance with this POM, and the facts and law as
determined by the Presiding Officer, unless:

8. Material facts, that are accessary to resolution of the motion, are in dispste which requires the
taking of evidence, or

b. A pasty correctly asserts in 2 filing that the law docs not permit a ruling on filings alone,
.@mabyﬁmwmmﬁqmmummmmmmm

¢. The Presiding Officer, in his sole discretion, determines that oral argument is necessary to
provide 2 full and fair trial.

17. Nothing in this POM should be construed to dissuade counsel from an early sharing of
information, to include motions and other filings, to casure a full and fair trial.

Original signed by:

Peter E. Brownback III
COL,JA,USA
Presiding Officer

3 Enclosures
1. Format for Motion

2. Format for Response
3. Format for Reply

RE 44 (Khady)
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< A number is not avslable for
UNITED STATES OF AMERICA %“Wmm ‘m'v peorie

APO when the filng is receied, and incladed it 1eepcness
v- and repliss.

{Name of Accused] Defense Mation
to Suppress Oct 5, 2002 Statement Allegedly Made by
[aka if any; not required] the Accuscd to Joe Jones d

[Date motion filed]
fofe: Use bold as shown above.

Nole: The caption above was crealed using & 2 cokunn teble. Counsel may wee that method, or sny other, that
separsies the name of the case from the name of the Bing.

NOTE: The following will be inciuded in sepersiely numbered paragraphs. Use Arabic numbers.

1. A statement that the motion is being filed within the time frames and other guidance established by this POM
or other direction of the Presiding Officer or a staterment of the reason why it is not.

2. A concise statement of the relisf somught.

3. (Optional): An overview of the substance of the motion.

4 (May be required.) Statement comcerning burden of proof. See pacagraph 14 of this POM.

S. The facts, and the source of those facts (witness, document, physical exhihit, eic). Each factual assertion will
be in a separate, lettered sub-paragraph. This will permit responses to saovinctly admit or deny the existence of
facts slleged by the moving pearty. If the fiets are or the identity of the source is profected or classified, that
status will be noted.

6. Why the law requires the refief sought in light of the facts alieged including proper citations to authority
relied upon. See paragraph Si of this POM for citation rules and special comiderations for URL citations and
cites to Commissions Library materials.

7. Whether oral argument is requested and reguireid by law. If assertod that acgument is required by law,
citations 10 that sutharity, and how the position of the party cammot be made fully known by filings in
accordance with this POM.

8. The identity of witnesses that will be required to testify on the matier in person, and/or evidentiary matters
that will be required. (Listing a witness is not a requost for the witness. See POM # 10-1. Stating the evidence
needed is not & discovery request or a request for access to evidence. See POM # 9-1,

9. Additionsl information not required to be set forth s sbove,

10. A list of stiachments. (See paragraphs 5 and 6 of this memorandum when attaclunents must be listed here,
and the format for doing s0.)

(Note: a size 11 fomt was used o provide this information on a single pege. Mmal%l%)
POM# 4-3, Motions Practice, 20 SEP 05, Page 9 of 11 Pages
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Epclogure 2 to FOM # 4-3, Format for 3 Response

UNITED STATES OF AMERICA D 104 [Name of Accused)
v. Government Response
To Defense Motion to Suppress Oct 5, 2002 Statement
[Name of Accused] Allegedly Made by the Accused to Joe Jones
i motion fi
faka if any; not required) M[g:hhwu cbamulm.

- NQYE: The following wil be included in separsiely numbered paragraphs. Use Arshic numbers.

1. A statement that the response is being filed within the time frames and other guidance established by this
POM or other direction of the Presiding Officer, or a statement of the reason why it s not.

2. Whether the responding party believes that the motion should be granted, denied, or granted in part. If granted
in pest, the response shall be explicit what refief, if any, the responding party believes should be granted,

3. Ovarview - Only if the motion contains an overview paragraph. This paragraph is not required even if the
motion had an ovetview pasagraph.

4, Those facts cited in the motion which the responding pasty agrees are correct, When s party agrees to a fact in
motions practice, it shall constitute s good fhith belief that the fact will be stipulsted to for purposes of resolving
a motion, These will corrospond to the subparagraph in the motion containing the facts involved,

5. The responding party's statement of the facts, and the source of those facts (witness, document, physical
exhibit, ete.), insofar as they may differ from the motion, As much as possible, each factual assertion should be
in & scparste, lettered subparagraph. If the facts or identity of the soutce is Protected or classified, that statns will
be noted. These will comrespond to the subparagraph in the motion containing the ficts involved.

6. Why the law does not require or pesmit the relief sought in light of the facts alleged including proper citations
to authority relied upon. (See paragraph Si of this POM for citation rules and special considerstions for URL
citations and cltes to Commisgions Library materisls.)

7. (May be vequired): Address this POM’s paragraph14 issue regarding burdens if addressed in the motion, or it
is otherwise required to be addressed.

8. Whether oral argument is roquested and required by law, If asserted that asgument is required by law,
citations to that authority, and how the position of the party csanot be made fully known by filings in
accordance with this POM.

9. The idextity of witnesses that will be required to testify on the msatter in person, and/or evidentiary matters
that will be required. Listing a witness is not a request for the witness. Ses POM # 10-1. Stating the evidence
needed is not a discovery request or a request for access to evidencs. Sec POM #9-1,

10. Additional information not required to be set forth as above,

11, A list of attachments. See paragraphs 5 and 6 of this memorandum when attachsnents must be listed bere,
and the format for doing 30.

{Note: g size 11 fomt was wzed to provide this information on a singls page. Please use a 12#

Page 21 of 74
POM# 4-3, Motions Practice, 20 SEP 05, Page 10 of 11 Pages
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Enclosure to POM# 43, Format for a Renly

UNITED STATES OF AMERICA ) D 104 [Name of Accused]
v. Defonse Reply
wwmmmx;am;m
[Name of Accused] Suppress Oct 5, 2002 Statement Allegedly Made
Accused to Joe Jones
aka If any; not required
[ it 1 [Date motion filed]
Nale: Use bold as shown sbove.

NOTE: The following will be included in sspersioly numbered paregraphe. Use Arabic numbers.

1. A siatement that the reply is being filed within the time frames and other guidance established by
this POM or other direction of the Presiding Officer, or a statement of the reason why it is not.

2. In separately numbered paragraphs, address the response as needed. When referring to the response,
identify the paragraph in the response being addressed.

3. Citstions to additional authority if necessary. See paragraph Si of this POM for citation rules and
special considerations for URL citations and cites to Commissions Library materials.

4 mwamumﬁmhumcmmmumﬂ
to testify on the matter in person, and/or cvidentiary matters not previously meationed in the motion or
response that will be required. Listing a witness is not a request for the witness, See POM # 10-1.
Stating the evidence needed is not a discovery request or a request for access to evidence. See POM #
9-1.

5. Additional information not required to be set forth as above,

6. A list of any additional attachments. See paragraphs 5 and 6 of this memorandum when attachments
must be listed here, and the format for doing so,

POMY# 4-3, Motious Practice; 20 SEP ¢S, Page 11 of 11 Pages
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Office of the Presiding Officer
Military Commission

September 19, 2005

This document haz been approved by both the Presiding Officer as a Presiding Officer
Memorandum, and by the Chief Clerk for Militsry Commissions in the form he deems appropriate.

SUBJECT: Presiding Officers Memorandum (POM) # 5-1 - Spectators at Military
Commissions

This POM supersedes POM # S dated 2 Aug 2004.

1. mwmumwmmptmmmm
Officer determines otherwise. Commission Law also charges the Presiding Officer to maintain
the decorum and dignity of ali Commission proceedings.

2. The encicsed document, “Decorum for Spectators Attending Military Commissions,” shail
be in force whenever the Commission holds proceedings open o spectators. The enclosure
may be used by baiiiffs, security personnel, those with Publiic Affsirs responsibilities, and
other Commission personnel 1o inform spectators and potential spectators of the conduct and
sitire expected.

3. There are other rules that pertain to media personnel that have been prepared and
wwmmmm The enclosure does not fimit or change those

4. In conjunction with the Joint Task Force Guantanamo Bay, Office of Military Commissions,
the responsible Pubiic Affuirs Office, securily personnel, the Chief Prosecutor, the Chief
Defense Counsel, and the Assistant 1o the Presiiing Officer, the Chief Clerk for Military
Commissions (CCMC) will be responsible for praparing and issuing spectator seating charts.
To the extant possible, the CCMC will allocate specific sreas in the courtroom where different
persons and entiles may sit, and issue passes to designsted personnel who may in tum
issue the passes 10 spectators. The Assistant to the Presiding Officer will assist the CCMC
a8 hoeded In working with in-court security personnel (o resolve spectator issues.

Approved by:

Peter E. Brownback i M. Harvey

COL, JA, USA Chief Clerk of Military Commissions
Presiding Officer

1 Enclosure

POM# 5-1, Spectators at Milltary Commissions, SEP 19, 2008, Page 1 of 4 Pages
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Decorum for Spectators Attending Miitary Commissions
{Enclosure to POM 5-1)

The decorum and dignity to be obssrved by all at the proceedings of this Military
Commission will be the same as that obssrved in military and federal courts of the United

Spectators, inchuding members of the media, are encoursged o attend all open
Commission proceedings. The proceedings may be closed by the Presiding Officer for
security or other reesons.

The foliowing rules apply to all persons, fo include spectators, cbeservers, and trial
participants, in the courtroom. Failure to follow these rules may result in being denied access
to the courtroom, and couid result in a charge of contempt of court and sxpulsion from
mm«wmuemm.cmmmmmn.m.
prohibits properfy appointed JTF security forces from bringing into the courtroom those items,
or that equipment, needed in the official performance of their dutiss as authorized by security
pians approved by the Commanding Officer, JTF Guantanamo Bay.

a. All military commission spectators must wear appropriate atiire, Generally, casual
business attire is appropriate for civillans. Examples of acceptable casual business attire
include: iong-pants, knee-length skirts, and collared shirts with slesves. Inappropriate sitire
would include, but is not fimited to, the following: shorts, siseveless shirts (tank tops, halter
tops, eic.), denim joans, T-shirts, mini skirts, and any accessories or other attire with political
slogans. individuais wearing inappropriate attire will not be permitted to observe courtroom
proceadings in the courtroom.

b. All persons and all items endering or present in the courtroom are subject to
inspection at any time for contrabend or ftems that sre, or could be used as, a weapon or that
could poss a security risk.

¢. No distractions are permittsd during court sessions 1o inciude, but not limited to:

taiking, eating, drinking, chewing gum, standing and stretching, sieeping, using tobacco
pndueb.otocntdmm Due to the hot and humid environment in Guantanamo Bay,
clear bottied water with a re-closable id will be permitied in the courtroom and may be
consumed therein. No other beverages or food are permitied in the courtroom while
commissions are in session.

d. Spectators are not permitted to interact with trial participants either during sessions
or breaks in the proceedings. Trial participants inciude: the Presiding Officer, p.nelnmnbus
prosecutors, defense counsel, the accused, withesses, guards, court reporters, transiators,
and other personnel assisting in the conduct of military commissions. Spectators are also
axpected to respect the privacy of other spectators during trial recesses and not press for
unsolicited interactions.

©. Sketching or artistic renditions in the courtroom while court Is in session are not
MM&MMMM&WMMMWW

RE 44 (Khadn)
Page 24 of 74
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{. it is improper for anyone to visibly or audibly display approval or disapproval with
testimony, rulings, counsel, withesses, or the procedures of the Commission during the
For the same reason, signs, placards, leaflets, brochures, clothing, or similar
items that could convey a message about the procesdings are aiso not aliowed in the
courtroom or in the cowrroom'’s vicinity.

g. As Is custormnary in court proceedings, spectators will rise when the baliff announces
“All rise.”

h. The following items may not be present or brought into the courtroom during any
session:

1. Computers, laptops, PDis, PDAs, pagers, cell phones, tape/CD/ MP3
players, audio recorders, video recorders, camerss, and any and afl other types of eiectronic
or battery-operated devices. Not only can these devices be distracting to others in the
courtroom, but they pose a substantial security risk. Counsel and their trial assistants, court
reporters, and the Closed Circuit TV operator may have computers. The court reporter, the
Ciosed Circuit TV operator and Commission transiators may have cameras and audio
recorders to be used in the performance of their official duties.

2. Weapons or items that can be used as a wespon to include firsarms, knives,
expiosives of any kind, staplers, letter openers, scissors, and the like.

i. Spectators may bring the following into- the courtroom:

1. Lagal or writing pads (Jong or short) with or without pocket covers or
portfolios. (Ring binders of any size are not permitted.):

2. Maniia folders containing papers.

3. Cardboard accordion fokiers containing papers.

4. Plastic Veicro-type binders contsining bound papers or documents.

§. Pens, pencils, and highlighters.

6. Purses not 1o excesd 5° X 8° X 3" in size, with or without a carrying strap,
containing personal items.

j- Entering and exiting the courtroom will be only through the south entrance. Leaving
the courtroom once a session has begun will be limited to extreme emergencies, and every
sttempt should be made to take comfort breaks during court recesses.

k. Members of the media are reminded they have agreed to certain rules established
by Pubic Affairs representatives.

RE 44 (Khadr)
Page 25 of 74
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I. Property-badged Commissions staff personnel participating in a session of the
comniabn(mlal transiators, paralegais, reporters, and others designated by the JTF
Commander, the Assistant, the Presiding Officer, or the Chief Clerk for Military Commissions)
will abide by the above guidance with the foliowing exceptions:

1. Papers, documents, exhibits, fie foiders, flle boxes, and other items
necessary to presenting or conducting the case may be brought info the courtroom in any
container so long as the container or itam does not present a security risk as determined by
the Assistant in consultation with JTF security personnal. Thase items are subject to
inspection. When inspecting ilsms brought into the courtroom by counsal for the Prosscution
or Defense to inciude their trial assistants, care will be taken % avoid reading or disclosing
sttomey-client privileged information.

2. mm-nmybrMhMMWlheMua
wespon (scissors, stapiers, rulers or the iike) will not be brought into the courtroom except as
approved in advance by the Assistant in consultation with JTF sacurity personnel.

3. Properly-badged Commissions personnel may use the north entrance and
enter and leave during recesses. When operstionally necessary, and when done in a manner
that will not disturb the proceedings, properly-badged Commissions personnel may enter and

leave through the north entrance while the Commission is in session.

Commission officiale know that spectators appreciate the heed for security in any public
muummmmmmmm’mmmm

BY DIRECTION OF THE PRESIDING OFFICER, MILITARY COMMISSION

RE 44 (Khadr)
Page 26 of 74
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Office of the Presiding Officer
Military Commission

September 9, 2005

SUBJECT: Presiding Officers Memorandum (POM) # 6-2, Roquesting Conclasive Notice
to be Taken

This POM supersedes POM # 6-1 dated 31 Angust 2004

1. Military Commission Order 1 authorizes the Presiding Officer to take conclusive notice of
facts that are not subjcct to reasonable dispute. This POM cstablishes the process for such
requests.

2. When counsel are aware they will request that the Presiding Officer take conclusive notice,
they are encouraged to work with opposing counsel. Counsel may agree - in writing - that they
do not, and will not, object at trial to the Presiding Officer’s taking conclusive notice of a certain
fact or facts. It is unnecessary to involve the Presiding Offices or the Assistant while counsel
work these issues with each other. Counsel may also agree 1o stipulations of fact in lieu of
requesting that conclusive notice be taken.

3. The matier/fact(s) to which conclusive notice is to be taken must be precisely set out. Any
agreement or stipulation shall specify whether the facts shall be utilized by the Presiding Officer
on motions or the entire Commission on merits or sentencing.

4. If counsel have agreed that conclusive notice éhould be taken (or heve entered into a
stipulation of fict,) the writing encompassing that agreement shall be emailed by the counsel
who requested the motice (or, if jointly requested, both counsel) to opposing counsel, the
Presiding Officer, and the Assistant. At the point in the proceedings where the conclusive notice
(or stipulation) is to be used, the counsel offering the conclusive notice (or stipulstion) is
responsible for presenting the conclusive notice (or stipulation) to the Presiding Officer or'the
Commission.

5. The requirements of POM 4-2 do not apply to requests to take conclusive notice. Therefore, if
a counsel wants the Presiding Officer to take conclusive motice, but &/he is unable 10 obtain the
agreement of opposing counsel, the counse] desiring that conclusive notice be taken shall:

a. Send an email with an attachment to the Presiding Officer, and the Assistant, with
copies furnished to opposing counsel,

b. The attachment shall be stylod in the name of the case and be titied “Roquest o Take

Conclusive Notice - [Subject: (Matter of the Facts to be Noticed)). The subject line of the email
shall be the same a3 the title of the sttachkment.

RE 44 (Khadr)
Page 27 of 74
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¢. The attachment shall contain the following matters in scparstely numbered paragraphs
as follows:

(1). The precise nature of the facts o which conclusive notice is requested, and the
stage(s) of the proceedings to which the request pertains. See paragraph 3 above as to the content
of this portion of the request.

(2). The source of information that makes the fact generally known or that cannot
reasonably be contested.

(3). Other information to assist the Presiding Officer in resolving the matter.
6. Counsel receiving a request as stated in paragraph S.

a. Within three duty days of receiving the request, counsel shall prepare an attachment in
reply. This reply will be sent to opposing counsel, the Presiding Officer snd the Assistant. The
format will be as shown below in scparately numbered parsgraphs, using the same styling and
appropriate subject as provided in paragraph 5b:

(1). That the responding counsel (agrees) (dingte&)ﬂutmhﬂvemdlﬂl be

(2). If the counsel disagrees:
(a). The reasoas therefore.
(b). Any contrary sources not cited by the requosting counsel.
(¢). Other information to assist the Presiding Officer in resolving the matter.

b. The response provided by the responding party as described in this peragraph shall be
the party’s opportunity to be beard, unless responding counsel assests a legal basis why the
Presiding Officer should reserve decision on the matter until oral argument can be heard.

7. Replies by the requesting party. The counsel who originally requested the conclusive notice is
not required to reply to the email sent in accordance with paragraph 6 above, unless it is to
withdraw the request for conclusive notice. If additional information is needed, the Presiding
Officer will request it.

8. Timing.
a. Counsel shall attempt to obtain agreement on conclusive notice or stipulations of fact
at the earliest opportunity to assist in trial preparation for all.

b. As soon as it appears to counsel that a party will not agree 0 a request that conclusive
notice be taken, that counsel shall send a request as provided in paragraph S above.

¢. If counsel have not resolved & request to take conclusive notice within 20 duty dsys of
the date for the session, they shall send the request as provided in parsgraph 3 above.

RE 44 (Khadr)
Page 28 of 74
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9, Stipulations of fact. While counsel are free to use stipulations of fact in licu of agrocing to the
taking of conclusive notice, the Presiding Officér has no authority, and shall not be ssked, to
require a party o enter into a stipulation of fact.

Peter E. Brownback IH
COL,JA,USA
Presiding Officer

RE 44 (Khadr)
Page 20 of 74
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Office of the Presiding Officer
.MllwyCamtdon

8 September 2005

SUBJECT: Presidisg Officers Memorandum (POM) # 7-1 Access to Evidence, Discovery,
and Notice Provisions

This POM supersedes POM 7 dated 12 Angust 2004. POM 7 was titied “Access to Evidence
and Notiee Provisions”

1. One of the many components of a fair, full, and efficient trial is that the parties are ablc to
obtain adequate and timely access to evidence; which flows from compliance with notice
requirements of Commission Law aad compliance with discovery and other orders from the
Presiding Officer.. Failure to comply with notice requirements and orders can result in parties
being unsble to properly prepare their cases, unnecessary delays in the trial, and sanctions by the
Presiding Officer.

2. Commisgion Law contains many provisions concerning access to evidence, time frames,
notice, and the like. This POM is not intended to restate Commission Law; parties are
respousible for complying with Commission Law requirements. This POM:

a. Establishes procedures for counsel to obtain & ruling from the Presiding Officer if they
belicve the opposing party has not complied with discovery, notice or an access to evidence
requirement.

b. Does not address requests for witnesses (See POM # 10) or “investigative or other
resources” as that term is used in Military Commission Order # 1.

¢. Does not modify those procedures established by Commission Law with respect to
Protected Information.

d. Does not modify, circumvent, or otherwise alter any law, rules, directives, or
regulations concerning the handling of classified information.

3. Discovery Orders. At the appropriate time in the trial process, the Presiding Officer will issue
a Discovery Order. A sample is enclosed which will be modified to fit each particular case. Such
an order may be issued even though discovery and access to cvidence may sircady be underway.

RE 44 (Khadr)
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4. Basle principles:

3. Whea partics comply with discovery orders and notice and access to cvidence
requirements, the discovery, notice, and access to evidence process will not ordinarily require the
Presiding Officer’s involvement.

b. The Presiding Officer and the Assistant should NOT be involved in the routine process
of a party’s compliance with discovery orders or notice or acceas to evidence requirements. The
parties should provide such access, evidence or notice in the masner required, and at the time
required, as set out in Commission Law, POMs, discovery orders, or other orders of the
Presiding Officer. There is ordinarily no reason for the Presiding Officer or the Assistant to
receive copies of information that is the subject of discovery, notice, or access to evidence
requirements, unless a dispute arises as to whether a party is entitled to discovery, notice, or
80CCss.

¢. To avoid unmecessary disputes at trial concerning whether discovery has been
complied with or access or required notice bas boen given, the parties should have procedures to
ensure they are able to demonstrate complisnce with those requirements. 1t is advisable for the
partics to prepare lists of what is or already has already been provided - and how and when that
was done - if this has not been done already. Such lists, if any, should not be provided to the
Presiding Officer or the Assistant unless specifically requested. Such Hsts should be brought to
any session of the Commission.

4. Time frames. The time frames for discovery, access to evidence and notice shall be as
prescribed by the Presiding Officer through POMs, discovery orders, or other orders of the
Presiding Officer. In the absence of orders by the Presiding Officer, Commission Law shall
govemn.

S. Presiding Officer availability to resolve access to evidence issnes.

3. The Presiding Officer is available to resolve access to evidence, discovery, and
required notice issnes. This POM should not, however, be interpreted as a replacement for the
usual professional coursesy of working with opposing counsel to resolve issues. For example, in
the case of a request for information, access 1o cvidence, or missed notification, it is
professionaily courteons to ask opposing counsel to provide the evidence, access or notice before
requesting the Presiding Officer for relief. When such atiempts have been tried without success,

or counsel belicves that a further request will be unproductive, this POM provides the procedure
that will be used.

b. Counsel should immediately request the Presiding Officer’s assistance in the following
situations a3 soon as it appears to counse] that any of the following occurred and woiking with

(1). A notice requirement was due, and the notice has not been given, despite a reminder.

(2). Access to evidence was required, and the accoss was not given, despite s reminder.

RE 44 (Khadr)
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(3). Access was requested and denied by the opposing party.
{4). A party failed to provide information or scceas required by a discovery crder despite

¢. When any of the situations tisted in paragraph 7b, or other issues involving discovery,
required notice, or access to cvidence arise, the party will prepare a spocial request for relief
using the procedures established in POM # 4-2 but using format as below for the attachment. The
cmail request to the Presiding Offioer, oc'ing the Assistant, all opposing counsel, and the Chief
Prosecution and Defense Counse! shall contain the information in the format below. Each request
shall be the subject of a single cmail with s heipfully doscriptive subject line and contain the
following as & minimum. Such requests will become part of the filings inventory.

(1). Style of the case and agme of the request.
(2). One of the following as the case may be:

(a). I notice was due and not given, cite the requirement for the notice, when it was due,
efforts to obtain notice, and that notice was not received when due.

(b). If an item, matter, or accens was supposed to be provided pursuant to 8 discovery
order, cite the specific provision in the discovery order requiring same, that access or the matter
was not provided when due, and efforts to obtain compliance

(c). If a party was required to give access pursuant to Commission Law or other law or
order (other than s discovery order) and did not, cite the requirement for the access, when it was
due, efforts to have opposing counsel provide the access, why requesting counsed believes the
requested evidence is nccessary and reasoasbly availabls, snd that acosss was not provided when
due.

(d). If counse} requested access (other than pursuant fo a discovery order) and access was
denied, cite the authority that requires opposing counsel to provide access, when it was
requested, efforts to have opposing counsel provide the access, why requesting counsel belicves
the requested evidence is nocessary and reasonably available, and that access was not provided
when due.

Original Sigoed by:

Peter E. Brownback Il

COL, JA, USA

Presiding Officer

1 Enclosure
RE 44 (Khadr'
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Euclesure 1 to POM 7-1, Sample Discovery Order

UNITED STATES OF AMERICA ORDER

DATE

<
N’ s Vgt Vgt Nt st Nagt ens? st st “usV

1. The Presiding Officer is aware that the discovery process - though perhaps not by that name -
has been ongoing since at least 2004; in ather words, parties have been sharing matters that
might be used to prepare for trial or at trial. The Presiding Officer finds that to ensure a full and
fair trial and to ensure that certain matters are not overiooked while the partics continue to share
information, the following ORDER is nocessary.

11. This Order does not reliove any party of any roquiremeont to disclose those matters that
Commission Law requires to be disclosed. Where this Order requires disclosure at times frames
carlier than Commission Law provides, the Presiding Officer has determined that carlier
disclosure is necessary for a full and fair trial.

II. All requirements of this Order are continuing in nature. The time frames sct forth below

apply to that information known to exist, or reasonably believed to exist, at the time this Order is
issued. If information subject to this Order later becomes availsble that was not known, the pasty
will disclose it as soon as practicable but not later than three duty days from learning that the
information exists. In those cases when the item, or knowledge, becomes known after the date of
this Order and the party is unable to obtain or produce it, the party shall give written (email)
notide to opposing counsel of the pature of the item or knowledge and the time frame when it
will be produged.

wummmmuumummw«wommmm

V. Listing the name of a witness in compliance with this discovery Order does not constitute 8
witness request. Witness requests must be made in socordance with POM #10.

V1. Neither the Presiding Officer nor the Assistant shall be provided with s copy of the items
ordered to be produced. If counsel believe there has not been compliance with this order, or
requests that sdditional information be provided, counsel should use the procedures in POM 4-2
or POM 7-1, as appropriste.

RE 44 (Khadr)
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VII. Objections to the wording of this Order, or the authority to issue this Order,

8. I counse] need clarification on the wording or wish to suggest minor fine tuning -
neither of which challenges the Presiding Officer’s authority to issue a discovery order - the
party will send the Presiding Officcr, the Assistant, and opposing counse! an email NLT

with the suggestions in the body of the email.

b. Counsel who object to the Presiding Officer’s authority to issne a discovery order, or
mMMMM«MMﬁhammmm
POM 42NLT

VIIL Failure to adhere o the terms of this Order may result in the imposition of those sanctions
which the Presiding Officer determines are necessary for a full and fair trial.

IX. If any matter that this Order, or Commission Law, requires to be disclosed was in its original
state in a language other than English, and the party making the disclosure hxs translated it, has
arranged for its translation, or is aware that it has been tanslated into English from its original
language, that party shall also disclosc a copy of the English transiation along with a copy of the
original untransisted document, recording, or other media in which the item was created,
recorded, or produced.,

X. Each of the disclosure requirements shall be interpreted as a requirement to provide the item,
preferably in electronic form, o opposing counsel. When disclosure is impracticable because of
the nature of the item (a physical object, for cxample) or is protected or classified so that
transmission or delivery of the item is impractical or prohibited, the party shall permit the
opposing counsel to inspect the item in lieu of providing it

XI. A party complies with this order when the iead counse! for a party - or another counsel
designated by the lead counsel - has been provided with the item or permitted to inspect it.
Counsel may, but are not required to, provide more than one copy of the itoms required by this
Order.

X11. As used in this order, the term “at trial® means during the party’s case in chief, whether on
merits or during sentencing. Matters 10 be disclosed which relate solely to sentencing will be so

XIII. Nothing in this Order shall be interpreted to require the disclosure or production of notes,
memoranda, or similar wocking papers prepared by counsel and counseél’s il assistants,

XIV, With the exception of item XIVa, the proseention shall provide 1o the defense the
items listed below not Inter than calendar dsys after the date of this Order.

a. Not later than 3 calendar days of the date of this Order, the name of the counsel ot trial
assistant who shall receive the matiers required to be disclosed or provided by this Order on
behalf of the Prosecution.
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b. Evidence and copies of afl information the prosecution intends to offer at trial.

¢. The names and contact information of all witnesses the prosecution intends to call at
trial along with the subject matter of the witness® testimony.

d. As to any expert witness or sny expert opinion the prosecution inteads to call or offer
&t trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied
upon by the expert relevant to the subject matter to which the witness will testify or offer an
opinion, and the essence of the opinion that the witness is expected to give.

¢. Evidence that tends to exculpate the accused, or which is diroctly relevant to the
accused's receiving a lenient seatence should sentencing become necessary.

f. Statements of the accused in the possession or control of the Office of the Chief
Prosecutor, or known by the Office of the Chief Prosecutor to exist, that:

1. The prosecution intends to offer at trial whether signed, recorded, written,
sworn, unswomn, or oral, and without regard to whom the statement was made.

2. Were swom to, or written or signed by the accused whether or not to be
offered at trial, that is relevant 1o any offense charged.

3. Were made by the accused to 8 person the accused knew to be a law
enforcement officer of the United States, whether or not 1o be offered at trial, that are relevant to
anty offense charged.

8. Prior statements of witnesses the prosecution intends to call at trial, in the possession
or control of the Office of the Chief Prosecutor, or known by the Office of the Chief Prosecutor
10 exist, and relevant to the issues about which the witness is to testify that:

1. Were swomn 1o, or written or signed by, the witness.

2. Adopted by the witness, provided that the statement the witaess adopted
was reduced to writing and shown to the witness who then cxpressly adopted it.

XV. With the exception of item XVa, the Defense shall provide % the Prosecution the liems
Nsted below not Inter than ______ calendar days after the date of this Order, These
provisions shall not require the defense to disclose any statement made by the accused, or to
provide notice whether the accused shall be called as 8 witness.

a. Not Ister than 3 calendar days of the date of this Order, The name of the counsel or
trial assistant who shall receive the matters required to be disclosed or provided by this Order on
behalf of the Defense.

b. Evidence and copies of all information the defonse intends to offer at trial.
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¢. The names and contact information of all witnesses the defense intends to call at trisl
along with the subject matter of the witness® testimony.

d. As (0 any expert witness or any expert opinion the defense intends to call or offer at
trisl, a carriculam vitae of the witness, copies of reports or examinstions prepared or relied upon
by the expert relevant to the subject matter to which the witness will testify or offer an opinion,
and the essence of the opinion that the witness is expected to give.

e. Prior statements of witnesses the defense intends to call at trial, in the possession or
control of the defense counsel, or known by the defense counsel to exist, and relevant to the
issues about which the witness is to testify that:

1. Were swom to, or written or signed by, the witness.

2. Adopted by the witness, provided that the statement the witness adopted
was reduced 1 writing and shown to the witness who then expressly adopted it.

) f. Notice to the Prosecution of any intent to raisc an affirmative defense 10 any charge. An
sffirmative defense is any defense which provides a defense without negating an essential
clement of the crime charge including, but not limited to, alibi, lack of mental responsibility,
diminished capacity, partial lack of mental responsibility, accideat, duress, mistake of fact,
sbandomment or withdrawal with respect to an attempt or conspiracy, ehtrapment, accident,
obedience to orders, and self-defense. Inclusion of a defense sbove is not an indication that such
a defense is recognizadle in a Military Commission, and if it is, that it is an affirmative defense
o sty or & particular offense.

§- In the case of the defense of alibi, the defense shall disclose the place or places at
which the defense claims the accused (0 have boen at the time of the alleged offense.

h. Notice to the prosecution of the intent to raise or question whether the accused is
competent to stand trial.

IT IS SO ORDERED.

Peter E. Brownback Il
COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
- Military Commission

September 21, 2005

SUBJECT: Presiding Officors Memoraadum (POM) # 8 - 1, Trial Exhibits
This POM supersedes POM 8 dated 12 AUG 84.

1. This POM establishes guidelines for marking, handling, and accounting for trial exhibits in
Military Commission Trials.

2. Definitions:
a. Exhibit:

(1) A document or object, appropriately marked, that is presented, given,
mentioned, or shown to the Presiding Officer, any other Commigsion Member, or 8 witness
during a session of the Commission.

(2) A document or object, sppropriatcly marked, that is offered or received into
wﬁqcemam&ﬂnmm«mmmlCmmeimsm

(3) Other documents or objects that the Presiding Officer directs be marked as an
exhibit or is marked with the Presiding Officer’s permission.

- b. Prosecution or Defense Exhibits for idemtification are cxhibits sponsored by a party

(1) Intended to be considered on the merits or sentencing, but sither not offered
into evidence, or offered into evidence and not received, or

(2) Not intended to be considered on the merits or sentencing, but used in some
other manner during the trial such as in the case of a statement used 1o refresh the recoliection of
a witness with no intent to offer the statement.

c. mummmmmmmmmmm
evidence on the merits or sentencing.

d. Review Exhibits are those exhibits:
(1) Presented for or used on a matter other than the issue of guilt or innocence, or

8 senfence. Motions, briefs, responses, replics, checldists, written instractions by the Presiding
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used during motions practice are among the most common form of Review Exhibits.

(2) The Presiding Officer may decline, in the interests of economny, to have
lengthy publicstions or documents marked as Review Exhibits when the precise nature of the
dooumest can be readily identified at the session and ister on Review. Examples would be well-
known directives, rules, cases, regulations, and the fike. See also POM #4-3 concemning
attachments, and POM #14-1 in regard to the Commissions Library.

¢. Dual use exhibits. An exhibit identified on the recovd that is noeded for a purpose
other than the reason for which it was originally marked. A dual use exhibit allows an exhibit to

. be used for more than onc purpose without having to make additional copies for the record.

Example 1: A Review Exhibit that a counsel wants the Commission to consider on the merits,
Example 2: A counsel marks an exhibit for identificstion but doss not offer it, and opposing
counsel desires 10 offer that exhibit. An exhibit may be used for a dual use only with the
permission of the Presiding Officer, and the exhibit must be properly marked 1o show both uses.

3. Rules pertaining 0 the marking, handling, and referriag to exhibits.

a. Any exhibit provided to the Presiding Officer, a Commission member, or a witness
during a session of the Commission shall be properly marked.

b. Any document or other piece of evidence present in the courtroom which is referred to
in & session before the Commission as an exhibit shall be properly mirked.

<. Any document or other piece of cvidence which is displayed for viewing by a witness,
the Presiding Officer, or s Commission member during a session of the Commission shall be
peoperly marked. In the casc of an electronic prescntation (slides, PowerPoint, video, audio or
the like,) the Presiding Officer shail diroct the form of the exhibit to be marked for inclusion into
the record. mmmumnmummmmammn
presentations and transcripts of audio or sudio/video exhibits.

d%amm&suo&suwuhhmmwmnm
other than English, and the party marking or offering the exhibit has transiated it, has arranged
for its translation, or is sware that it has been translated into English from its original language,
thet party shail also mark and provide to opposing counsel an exhibit containing the English
translstion along with a copy of the original untransiated document, recording, or other media in
which the item was created, recorded, or produced.

¢. Parties that mark or offer exhibits that canniot be included into the record or
photocopied - such as an item of physical evidence - shall inquire of the Presiding Officer the
form by which a tangible representation of the exhibit shsil be incinded in the record.

f. Before an exhibit is referred to by s counsel for the first time, or handed to a witness,
the Presiding Officer, or & member of the Commission, it shall be first shown to the opposing
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counse! so that opposing counse! knows the item and its marking, even if the counsel is certain
opposing counsel is familiar with the exhibit and its marking.

4. How exhibits are fo be marked. See caclosure 4.
S. Marking the exhibits - whea and whom.

a. Before trial. Counsel are encouraged to mark exhibits they intend to use at a session of
the Commission in advance of that session. Pro-markieg of Prosecution or Defense Exhibits
may also include the appropriate ambers or letters. Numbers shali not be spplied to Review
Exhibits in advance of any scssion, except as directed by the Presiding Officer or the Assistant to
the Presiding Officer.

: b. At trial. Counsel, the reporter, aﬂ:erﬂiagOﬁecmymukuhibhdwmgmL
or may add numbers or letters to exhibits aiready marked

6. Marked exhibits not offered at trial and out of order exhibits.

a. Counsel are not required to mark, offer, or refer to exhibits in the numerical or
alphabetical arder in which they have been marked. Example: The Defense pre-marked Defense
Exhibits A, B, aad C all for identification. At trixl, the Defiense wishes to refer to or offer
Defense Exhibit C for identification before Defense Exhibit A oc B for identification has been
offered or mentioned. That sequence IS permissible.

b. If an exhibit is pre-marked but not mentioned on the record or offered, counsel are
responsible for ensuring that the record properly reflects exhibits by letier or number that were
marked but not mentioned or offered. This is ordinarily done at the close of the trial. Example:
“Let the record reflect that the Prosecution marked, but did not offer, display, or mention, the
following Prosecution Exhibits: 3, 6, and 11.” The party will ensure that the reporter retains the
marked exhibit, even though it hasnot been admitted into evidence.

¢. Exhibit for identification marking as compared to the exhibit received. If an exhibit for
identification is received into evideace, the received exhibit shall carry the same letter or
number. Example: Offered into evidence are Prosecution exhibits 1, 2, and 3 for identification.
Prosecution Exhibit 1 and 3 for Identification are not received. Prosecution Exhibit 2 for
Identification is received. Once received, what was Prosecution Exhibit 2 for Identification is
now “Prosecution Exlibit 2.” The reperter will mark off the words “for Identification” on the
exhibit. .

d. Enclosure 4 is a guide for marking trial exhibits.
7. How exhibits are offered.

a. Prosecution and defenso exhibits. In the interests of economy, to offer an exhibit, it is
only necessary for counsel to say, “T(We) (The Defense) (The Prosecution)] offers into evidence
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what has been marked as [(Prosecution Exhibit 2 for identification) (Defense Exhibit D for
identification).]

b. Review exhibits. Review exhibits are not offered. They become part of the record
once properly marked.

8. Confirming the sintus of an exhibit. The reporter and Presiding Officer together shall keep
the official log of exhibits that have been marked, and in addition with respect to Prosecution and
Defense Exhibits, an annotation showing whether an exhibit has been offered and/or received.
Befare departing the courtroom afier the last session of every day, counsel for both sides shall
mmmmwwmmmumwkmwmm
exhibits arc accounted for,

9. Coutrol of exhibits. During trisl, and unless being used by counsel, a witness, the Presiding
Officer, or other members of the Commission, all exhibits that have been markod shall be placed
on the evidence table in the coustroom consistent with regulations concerning the control of
classified and Protected Information. Afier trial, the court reporter and the Security Officer, as
divected by the CCMC, shall securs all classified exhibits until the next session. Asto
unclassified exhibits, the court reporter will inventory all exhibits with the Assistant and turn
over such exhibits to him until the next session. See also paragraph 7, POM #13-1 which also
addresses safeguarding exhibits between sessions.

16, Sample forms.

Signed by:
Peter E. Brownback HI

COL, JA, USA
Presiding Officer

4 Enclosures

1. Review Exhibits Log
2. Prosccution Exhibits Log
3, Defense Exhibits Log
4. How to mark exhibits
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Review Exhibits Log

USv. Page _ _of___ Pages
x Inventory
Number if chassified or ‘wamber
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Prosecution Exhibits Log

USv. —_of___Pages
- Mark
Arabic Description p Offered | Received
Number ¥ dassified

POM# § - 1, Trial Exhibits, 21 SEP 05, Page 6 of 8 Pages
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Defense Exbibits Log

POM # § - 1, Trial Exhibits, 21 SEP ¢5, Page 7 of § Pages
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USv. Page __of___ Pages
Mark :
Letter Description x Offered | Received
H classified or
RE 44 (Khadr)
Page 43 of 74




v

Enclosure 4, Presiding Officers Memorandum # 8-1, Trial Exhibits

and
Exhibits that are not Protected Iinformation
Type of Exbibit Examples
First Page - Single Page Exhibit Multiple Page Exhibits
Prosecution Exhibits for Ideatification. Prosecution Bxhibit 1 for Identification OR | First page: PE 1 for ID Page, 1 of 24
Use Arabic numerals PE 1 for identification OR Subsequent pages: 2 of 24, 3 of 24 etc.
PE | for ID
Defense Exhibits for Identification. Defense Exhibit A for Identification OR First page: DE A for ID, Page 1 of 24
Use letters. Afier the letter Z is used, the next | DE A for idemtificstion OR Subsequent pages: 2 of 24, 3 of 24 etc.
exhibit shall be AA. DEA forID

Prosccution Exhibits aad Defsuse Exhibits

Presiding Officer or Reporter will mark First page: Mark through on first page.

through Swbsequent pages: No markings necessary if properly
for-ldentifieation OR marked as above.
forD. :
Review Exhibits Review Exhibit 1 OR First page: RE 1, Page 1 of 24
Use Arabic niumbers RE! Subsequent pages: 2 of 24, 3 of 24 etc.
Attachments Attachment 1 to RE 3 OR First page: Attachment 1 to RE 3, page 1 of 3
Letters or numbers depending on how Attachment A o RE 3 Subsequent pages: 2 of 3, 3 of 3.
indexod in the Review Exhibits

ill. Classifled Exhibits

Mark the same as 1, and in addition, adhere to directives regarding the proper markings and cover sheets.

ill. Unclassified, Protected Exhibits
Mark the same as 1, adding the words on the first page or cover sheet “Protected Information.”
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Office of the Presiding Officer
Military Commission

September 14, 2005

SUBJECT: Presidiag Officers Memorandum (FOM) # 9-1 - Obtainiag Protective Orders
and Requests for Limited Disclosure

This POM supersedes POM 9 dated 4 October 2004

1. This POM addresses the methods by which counsel may obtain Protective Orders and Limited
Disclosure from the Presiding Officer, as authorized by Section 6D(S), Military Commission
Order No. 1.

2, Protective Orders - generally. As soon as practicable, counsel for either side will notify the
Presiding Officer amd the Assistant of any intent to offer evidence involving Protected
Information. When: counse] are aware that a Protective Order is necessary, they are encouraged
to work with opposing counsel on the wording and necessity of such an order.

3. Whea counsel agree 10 a Protective Order. Counsel may agree - in writing - thata
Protective Order is necessary. In such instances, it is unnecessary to involve the Presiding
Officer or the Assistmit while counsel work these issues. When counsel agree that a Protective
Order is necessary, the counse! requesting the order shall present the order to the Presiding
Officer for approval and signature along with those necessary representations that opposing
counse! does not object. This may be done as an attachment to an email, or if during the course
of a Commission session, in hard-copy. In preparing the request, counsel shall be attentive o
paragraph 6 of this POM.

4. When counsel do not agree to a Protective Order. The procedures in POM # 4-2 do not
apply, except where noted. If a party requests a Protective Order and the opposing counsel does
not agree with the necessity of the Order or its wording, the counsel requesting the Order shall:

a. Present the requested order as an email attachment to the Presiding Officer (with a CC
to the Assistant) for signature, along with the below information in the format specified below
with each item in a separately numbered paragraph. The order shall be styled the same as a filing
as provided in POM 4-2 with the pame of the document “Protective Order [Subject matter sought
0 be protected].” The subject of the order shall not itself be protected as the subject will be
placed in the filings inventory which is a public document. If necessary, the subject can be a
unique number. In preparing the request, counsel shafl be attentive to paragraph 6.

(1) The nsture of the information sought 10 be protected. When such information is in
document form, it shall be attached.

(2). Why the order is necessary.

(3)- Efforts to obtain the agreement of opposing counsel.
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b. The requesting counsel witl CC or otherwise provide copies of the attachment to
opposing counsel unless Commission law permits the matter to coms to the Presiding Officer’s
sitention ex parte. In the case of a prosecution requested Protective Order, oaly the detailed
defense counsel must always be served. The Civilian Defense Counsel will be served if they are
sllowed access to the information sought to be protocted. Foreign Atomey Consaltants shall not
be served ualess they are authorized under Commission Law to receive the items.

¢. The Presiding Officer will, if time and distance permrits, hold a conference with
Prosecution counscl and the Detailed Defense Counsel, snd if under circumstances that
Commission Law permits, the civilisn defense counsel, prior to issuing or signing & contested
protective order. The objective of such conferences will be 20 have & contested protective order
become an agreed upon protective arder, consistent with security and other requircments, if
possible and practical. Cousequently, both sides will be prepared to expiain their position on the
proposed order.

S. Limited disclosure requests. When the prosecution requests that the Presiding Officer

exercise his suthority under Section 6D(5)D), Military Comniission Order No. 1, the prosecution

mmnummwmumummhhmoma
limited disclosure. In propering the request, counsel shall be attentive to

pnguph& This order will contain the following in separately numbered paragraphs:

a. To whom the limitation shall apply (the accused, detailed defense counsel, civilian
defense counsel.)

b. The method in which the limitation shall be mplemented (which option under section
SD(S)bXDit).

¢. In the case of a limitation under section 6D(S)b)(D), the information 1o be deleted.

d. In the case of a limitation under section 6D(S)(b)i), the natare of the information to
be summarized and the summary to be substituted therefore.

¢. In the case of a limitation under section GD(S)(b)(iid), the nature of the information to
be substituted, and the statement of the relevant facts that the limited information would tend to
prove.

£ The reasons why it is necessary to limit disclosure of the information, and whether
other methods of protecting information could be fashioned 0 avoid unnecessarily limiting
disclosure.

8. Whether the prosecution intends to presext the information whose disclosure is sought
to be limited %0 the Commission.

b. If the request to the Presiding Officer was served on, or shered with, the detailed
defense counsel, any submission by the detailed defense counsel. If the request was not served
on or shared with the detailed defense counsel, the reasons why it was not.
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6. Security considerstions and exceptions.

a. This POM does not refieve any person from their duty to adhere to Commission Law,
Federal and other laws and regulations concerning the handling, marking, disseminstion, and
storage of classified or protected information.

b. No party may send any classified or other protected material to the Presiding Officer or
the Assistant by email. If there is a need to transmit classified or protected material to the
Presiding Officer or the Assistant, counsel will 30 advise the Assistant. The Assistant will
provide transmission protocols.

¢. In the case of orders under this POM that ase to be requested or presented when at
Guantammo, the submission to the Presiding Officer may be done in hard copy. In such cases,
the parties will consult the SSO and the Assistant as 1o the handling of the order, and whether it
shall be reduced to electronic form.

Signed by:

Peter E. Brownback IIl
COL, JA, USA
Presiding Officer
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Office of the Presiding Officer
Military Commission

September 30, 2005

SUBJECT: Prosiding Officers Memorandum # 10 - 2, Presiding Officer
Determinations on Defease Witness Requests

This POM supersedes POM #10-1, dated 20 Sepsember 2005,

1. This POM establishes the procedures for the defense to reguest that the Presiding
Officer order the production of a witness on motions, the merits, sentencing, or
otherwise, that bhas been denied by the Prosecution. While this POM does not stipulate
the format for an initial request io the Prosecution, it is strongly recommended that
counse! use the format below. By so doing, if the initial request is denied, the Presiding
Officer may make an efficient and speedy decision on the matter to assist counsel in
preparing their cases. Failure to provide the neccssary information when making &
request for a witness often leads to requests being initially denied by the prosecution
inefficiency when a challenge to that decision is taken to the Presiding Officer.

2. A request, or noting that a perticular witness is needed, in 8 motion or other filing is
NOT a substitute for a witness request. If counse! arc aware thist & withess is necessary
on a motioa or other filing, not only should that be addressed in accordance with POM
#4-3, but the counsel is also reguired to file a request in accordance with this POM.

&MW'JMMMM

a. If the defense requests, and the prosccution has denied, » defense witness
request, the defense shall within 3 duty days of learning of the prosecution’s denial - or
when there has been prosecution inaction on the request for 3 duty days - submita
“Request for Witness.” All the procedures of POM #4-3 shall apply to how this request is
formatted, sent, the addressees, and responses and replies thereto except as otherwise
provided in this POM (POM #10-2) and the contents of the request which is sst forth in
paragraph 3¢ below.

b. Each request shall be separate, and each request shall bu forwarded by 8
separate email with the subject line: Witness Request - [Name of Witness] - US. v.
[Name of Case).

<. The heading for the request (attachment) will be as provided at enclosure 1 fo
POM # 4-3. Each of the below items shall be in a sepasate, numbered paragraph:

(1) Paragraph 1: {Identity of witness and transiator needs.} The name of
the witness to include alias, mailing address, residence if difforent than mailing address,
RE 44 (Khadr)
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telephone number, and cmail address. Also indicate the language and dialect the witness
M(Emm)nmmmbmdeﬂmbkﬁmy.

(2) Parsgraph 2: {Symopsis of witness’ tostimony}. What the requester
believes the witness will say. Note: Unnccessary litigation often occurs becanse the
synopsis is insufficiently detailed or is oryptic. A well-written synopsis is prepared as
wdnwﬁmmspeﬁn'(ﬁupdna)mdmwdwm's
relevance and that the witness has personal knowledge of the matser offered. See
Enclosure 1 for some suggestions.

(3) Paragsaph 3: Source of the requostor’s knowledge abont the synopsis.
In other words, how does counsel know that the witness will testify as stated? For
cxampie, counsel might state, “On X September 2005, I interviewsd the witriess, and he
personally provided the information in the synopsis.”

(4) Panagraph 4: Proposed use of the testimony - motions (specify the
motion), case-in-chict, rebutial, sentencing, other.

(5) Paragraph 5: How and why the requestor believes the witness is
availsbie, and the date of the last communication with the witness and the
form of that communication.

(6) Paragraph 6: Whether the requestor would agree to an alternative to
live testimony (See listing below.) to present what is described in the synopsis to the
Mwhmﬂ%mmkmm@u&dﬁmh
Commission Law. (Noze: It is unneceseaty to statec that live testimony is better than sn
alternative 30 the Commission can personaily observe a witness® demesnor. State here
reasons other thaw that basis.)

() Conclusive notice.

(b) Stipulation of fasct.

(c) Stipulation of expected testimony.

(d) Telephonic.

(¢) Aundio-visual.

() Video-taped interview,

(g) Written statement.

(7) Parsgraph 7: Whathor anty witness roquested by the defense, or being
thmmﬁbﬁﬁunﬁﬂﬂﬂ@b"m»m:bw
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(8) Paragraph 8: If the witness is to testify as an expert, the witness’
qualifications to do so. This may be accomplished by attaching a curriculum vitae to the
roquest. See paragraph 6, POM #4-3, This paragraph must also include a statement of law
as to wiry the expert is necessary or allowable on the matter in question.

(9) Paragraph 9: Other matters necessary to resolution of the request.
4. Action by the prosecution wpon receipt of a request.

a. Prodsction of the witness. If the Prosecution and Defense agree that the
witness should be produced, the prosecution need not prepare a response to the request.
The prosecution should provide a copy of all approved witness requests and lists to the
Chief Clerk for Military Commissions to facilitate provision of translator and coust
reporter services (the court reporters need to accuratoly spell names in transcripts).

b. Agreement to an alternative to Hve testimony. I the partics agree 10 an
alternative to the live testimony of a witness in the form of a writing (see paragraph
3c(6)(a-g) above) the parties will immediately prepare the agreed upon writing. Once
agreement has been reached on an slternative to live testimony and the writing or other
matter to be used as an alternative, the prosecution shall notify the Presiding Officer and
the Assistant that agreement has been reached, and provide a copy of the approved
statement or stipulation to the Presiding Officer and the Assistant,

5. Action by the governmeat upon receipt of & request - government does not agree.
I the government will not produce the requested witness or if the government and
defense cannot agree on an alternative to live testimony or the wording of any writing
that would be used as a substitute, the government will prepare and file a response, using
the procedurcs in POM #4-3, within 3 duty days of receiving the request. The
prosecution shall address, by paragraph number, each assertion in the defense request to
which the government does not agree or wishes $o supplement.

6. Timing. Requests for witnesses, unless otherwise directed by the Presiding Officer,
shall be made to the prosecution by the defense not later than 30 calendar days before the
session in which the witness is first needed to testify. Failure to make requests in a
timely manner may cause the witness request to be disapproved by the Presiding Officer,
despite other factors which might appear to roquire the witness' presence.

POM# 10-1, Witness Requests cic, 20 SEP 05, Page 3 of 6 Pages




7. Resolution by the Presiding Officer. In accordance with paragraph MCO #1, section
SH, the Presiding Officer will approve those witness requests to the extent the witness is
necossary and reasonably available. The decision will be communicated to the

pwmﬁonmdhdeﬁnse

Signed by:

Peter E. Brownback I
COL,JA,USA
Presiding Officer

1 Enclosure
As stated
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Enclosure 1 - POM 10

1. The drafting of an adequate synopsis is critical to resolve witness issues.
2. Paragraph 4¢(2) of POM 10-1 states:

3. A proper synopsis serves many purposes:

a. It makes clear what the witness will sy - not just the subject or topic of the
witness’s testimony.

b. It describes how the witness is necessary and how the offered testimony is
relevant. The parties may agree concerning what a witness will say, but that doesn’t mean
that the witness is necessary or the testimony relevant. (Relevant being shorthand here for
the reasonable person standard in the President’s order.)

c. It permits a realistic opportunity to obtain s sstisfactory alternative to the
testimony. If the parties agrec what a witness will say and that it is relévant, they may
agree to a stipulation or other ways for the party to present the testimony. This could be a
safeguard for a defenso-requested witness who later becomes unavailable.

d. It ensures that the Presiding Officer has sufficient facts to make a decision. The
PO knows nothing about the case.

4. Here are several examples to clarify the type of information required for an adequate
synopsis:

EX 1. The witness will testify be is an expert in the area of fingerprint comparisons and
how those compurisons are performed.

Problem: We know what he will testify about or the suliject, but we do not know what
he will say, and how his testimony is relevant.

EX2, Same s EX 1 above, but adding: The witness will further testify that a latent print
found at the afleged crime scene was not that of the defendant.
Problem: OK, I know what he will say, but how is that relevant?
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EX3. Same as EX2 above, but adding: The fingerprint was in the purported victim’s
blood, and there is no evidence that other than one person killed the purported victim.
No Problem: Got it. I know what he will say, and I know how it is relevant to the case.
This is something upon which a decision can be made.

Another sxample.
EX1. The witness will testify that he is an expert in Arabic.
Problem: What is the relevance?

EX2. The witness will testify that he is an expert in the XYZ dialect of Arabic.
Problem: Still don’t know the relevance.

EX3, The witness will testify that he is an expert in the XYZ dialect of Arabic, that the
accused before the Commission is sn XYZ speaker, and that the Prosecution-offered
transiation of the accused’s statement is incorrect.

No Problem: Got it!
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Office of the Presiding Officer
Miittary Commission

_ September 7, 2005
This document has been approved by both the Presiding Officer as 2 Presiding Officer

Memorandum, and by the Chief Clerk for Military Commissions in the form he deems
appropriste.

Presiding Officers Memorandum (POM) # 11:  Qualifications of Transiators /
Interpreters and Detocting Possible Errors or Incorrect Transistion / Interpretation

1. Transiators/imterpreters (heveafter transistors) are present during Commission trial
scesions to provide simultancous transistion for those perticipants who do not understand
the language being used by the person speaking (Commission transistors.) Additionally,
the defense hias been provided a translator to assist counse! in communicating with their
clients (defense translators.) Despite these measures, there is always the possibility of an
incoerect transistion. While there may be disagreement among expert transiators on the
precise translation of a particular phrase or idiom, some transistion errors may be
significant enough to jeopardize the Commission’s responsibility to provide an accused a
full and fair trial. If significant translation errors are reported immodiately, the mistake
can be corrected in time to insure the fairness of the procoedings and the accuracy of the
record of proceedings. This POM is designed to insure that:

a. The qualifications of Commission transistors are made known to all partics
before they perform transiation duties;

b. Significant translation errors are identified a5 soon as possible so that counsel
may bring them to the attention of the Presiding Officer and obtsin relief, where
warranted;

¢. Participants know of the need to report significant transiation ervors; and,

d. The defense and prosccution are aware that & failore to report significant
transistion errors in a timely mamner can result in waiver.

2 Obtaining Commission transiators, Neither the Presiding Offiver nor the
kaduhsﬁeﬂhorﬁybmmm The Chief Clerk for Military
Commissions (CCMC) is responsible for obtaining Commission transiators on belalf of
the Appointing Authority. The Chief Defease Counsel and detailed defense counsel are
responsible for coordinating with the CCMC 1o arrange for qualified defense translators.
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3, Cwrricuinm visse of Commission transiators. In all Comamission trial sessions in
which a Commission translator is used, the CCMC will obtain a written curricudaon vitoe
of all proposed Commission transiators and provide the same to the Presiding Officer, the
Assistant, snd all counsel, not loss than seven days before the first dsy of the session in
which the Commission transistor will be used. If any counsel has any objection to the
qualifications of any Commission translator, they will provide that objection, and the
basis for it in writing (email), to the CCMC, the Assistant, the Presiding Officer, and
opposing counsel within 24 hours of receiving the carricslum visae. During any
Commission trial session in which 8 Commission translator is used, the detailed
prosecutor is responsible for ensuring that the curriculum vitos of any Commission
transiators is marked as a Review Exhibit, and that the record refiects anry changes in
Commistion transiators.

4. Timely reporting of significant tramslatioa errors.

a. If any “participant to a Militery Commission™ has “any reason to suspect” that
there has been a “significant translation error”” made by a Commission transistor, that
participant will notify the Presiding Officer, the Assistant, the CCMC, and opposing
counse! using the procedures and time frames established in paragraph 5.

b. “Participant to a Military Commission” means any Commission translator, any
defense transiator, any counse! detailed to the Commission, any civilian counsel for an
accused at a session, the Presiding Officer, any Commission member, or any court
reporter.

¢. “Reason to suspect” means information that would lead a participant to suspect
that a significant transiation error occurred. The error may be personally kmown to the
participant, or may have been learned through any other source or by any other means.

d. “Significant transiation error” means an error made by a Commission
translator that may affect:
(1) The correctness of a ruling on a motion or other request for relief:
(2) The rights of any party to the proceeding;
(3) The correctness of the verdict or sentence; or,
(4) The provision of a full and fair trial.

e. If a counsel, who is a participant as previously defined: (1) has reason to
suspect that & significant transiation error has occurred, and, (2) fails to make that reason
established in paragraph S, that failure will be considered in deciding whether the
counsel, and the party the counsel represents, has waived the error.
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S, How suspected significant trangiation exrors are to be reported.

a, If discovered during a Commission trial session, the suspected error will be
made known immediately - interrupting the session to do 30 if necessary.

b. If discovered after a trial scssion has concluded, but before the parties have left
Guantsname, the sespected error will be immediately reported to the PO, the Assistant to
the Presiding Officer, the CCMC, and opposing counsel in person.

¢. If the ervor is not discovered by & counsel until only after receipt of a draft
session transcript as that term is used in POM # 12, the pracedures in POM # 12 will be
used to document the error.

d. If the ervor is discovered at any other time, the notification will be made to the
Presiding Officer, the Assistant, snd the CCMC by the most expeditions means possible,
and sls0 by email, as soom as it is known.

6. Translation verification precedure.
a. This procedure will only be sed when directed by the Presiding Officer.

b. When implemented by the Presiding Officer, the translation verification
procedure will operate as below:

(1) The Presiding Officer will provide the report of the alleged error to the
CCMC, all counssl on the case, and the court reporter for the session in question. The
Presiding Officer will also direct which alleged errors shall be subject to the transistion
verification procedure.

(2) The court reporter for the session in question will provide the CCMC with a
copy of the andio file for the session in question along with a tramscript of the relevant
portions of the record of trial.

(3) The CCMC shall obiain the services of a qualified transiator. The translasor
may be a government employee, contiactor, or other qualified person.

(4) The verification transiator obtained per parsgraph 6(3) above will compare
the andio recording and the transcript and note in writing any other-than-minor,
insignificant emvors in the matters apecified by the Presiding Officer per paragraph 6b(1)
above, and provide what is believed to be the correct transiation. This work will be
performed as quickly as possible and the results provided to the CCMC.

(5) The OCMC shall serve the writing prepared in accordance with paragraph
6b(4) above to the Presiding Officer, the Assistant, counsel for the case, and the
Appointing Authority as soon as it is received.
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(6) Within ten days of recciving the writing prepared in parsgraph 6b(5) above,
any counsel who wishes rolicf shall request it in writing to the Prosiding Officer, with 2
copy to the Assistant, the CCMC and opposing counsel, aoting what they believe to be a
significant transistion error, why it is 2 significant transiation ervor, and how the crror
shall be corrected. A copy of the sudio recording may be made available to the counsel
to assist them in any submission.

(7) If, after receiving & writing per paragraph 6b(6) above, opposing counsel
belicves that there was not a significant translation esror, that counsel shall provide such
comment within 5 days of receiving the writing described in paragraph 60(6) above to the
Presidiag Officer, the Assistant, the CCMC, and opposing counsel. Failure to provide
such an answer, however, does not indicate that & significant transistion ervor did oceur.

(8) The Presiding Officer will determine the method by which conflicting views
are resolved when such conflicts are brouglt to its attention.

7. Transistion verification procedure for sessions held before the effective date of
this POM.

8. If any counsel has reason to suspect there has been 2 significant translation
error made during the scssions held in August 2004, they shall follow the procedures in
paragraph $ not later than 10 days from the effective date of this POM.

b. Transiation verification procedure for sessions held in November 2004. During
the processing of the transcripts for the November 2004 sessions in accordance with
POM #13, the presiding officer directed counsel 10 note significant transiation emors.
Nooe were noted by any counsel. Notwithstanding, for the November 2004 scssions, if
counsel are awase of any significant translation error, they shall also follow the
pracedures in paragraph 3¢ not later than 10 days from the effective date of this POM.

¢. The Presiding Officer may direct use of the procedures in paragraph 6.
8. Other Instroctions:

a. This POM does not relieve ary person from their duty to adbere to Commission
Law, Federsl and other laws and reguiations concerning the handling, marking,
disscmination, and storage of classified or protected information.

b. With respect to any audio recording of Commission proceeding, whether such
recording contsins classified or protecied information or not, no person shall, with respect
to & portion of an sudio recording of & Commission proceeding, do any of the following
unless directod or permitted by the Presiding Officer or the CCMC:

(1) Copy anty portion of the audio recordings. Copying includes electronic,
optical, or magnetic copying, transmitting, or moving data from one media to another.
Examples of copying include, but are not limited to, placing anyy portion of the dataonto .
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a network or the Internct, seading the file as an email attachment, or placing, copying, or
m:smdhmmww(mmm

(2) Permit or request another t0 make s copy - as that term is used above - of the
audio recording or move any portion of the data.

(3) Request another to listea t0, or permit another to listen o, any audio recording
except for those persons identified in this POM as suthorized to receive or listen to the
recording.

¢. Court reporters may make copies of aundio recordings of Commission session as
are necessary to perform their duties or in compliance with this POM.

d. Anyonc with knowledge of a violation of paragraph $(b) above, whether the
violation was allegedily intentional or insdvertent, shall report it a3 soon as possible to the
Presiding Officer and the CCMC.

Approved by:

Peter E. Brownbeck III M. Harvey

COL, JA, USA Chief Clerk for Military Commissions . !
Presiding Officer
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Office of the Presiding Officer
Military Commission

September 29, 2005

SUBJECT: Presiding Officers Memorandum (POM) # 12 - 1 Filings Inventory
This POM sapersedes POM 12 dated 20 October 2004,

1. The Presiding Officer has adopted procedures to allow electroaic filing of certain documents
(c.g-, motions, witness request, other filings, requests for access to evidence, requests for
protective orders, requests for limited disclosure orders, and requesting conclusive notice to be
taken.) See POMs 3.1, 4.3, 6-2, 7-1, and 10-1, current editions. The procedures were adopted
because:

a. Most items filed with the Commission are prepared in clectronic form.
b. Documents not in electronic form can be casily converted into an electronic file,

ammmmmmmmmmmmﬁb
and receive filings are often in geographically diverse locations.

d. Electronic filing cnables counsel anywhere in the world with email access (to inchude
web based accounts) to make and receive filings.

e. Service of filings by mail or courier is slow and expensive. Some filings are made to
and from Guantanamo Bay, Cuba, where service by mail is impractical.

f. Electronic filing is fast, reliable, cfficient and creates un electronic file that can be
g- Electronic filing crestes and retains a precise record of the dates and times when filings
were sent and received.

2, Electronic filing enabiles parties to send emails or “CC” (carbon copy) emails to anyone. Ifa
filing is sent to many addressees, it is sometimes difficult to determine the intended or action
recipient. In some instances, those who receive large numbers of emails may overlook an email
which was intended for them specifically.

3. This POM establishes:

a. Requirements for the Assistant to maintain a “Filings Inventory™. The purpose of the
Filings Inventory is to set forth which filings and other matters are before the Presiding Officer.
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b. Responsibilities for comnsel to use filings designations once created and to check the
accuracy of a filings inventory, upon receipt, 30 that counsel are certain of those matters before
the Presiding Officer.

4. Establisking the Filings Inveatory. The Assistant sha!l establish and maintain a Filings
Inventory for each case referred to the Commission which reflects those filings peading before
the Presiding Officer.

a. As soon as the first filing on an issus is received, the Assistant shall assign a filing
designation using one of four categories below followed by a number: The terms filing number
and filing designation may be used interchangeably.

P for s filing or series of filings initisted by the prosscution.

D for & filing or series of filings initiated by the defense.

PO for a filing or series of filings initiated/directed by the Presiding Officer.
Protective Order for protective orders issued by the Presiding Officer.

Other categories may be added at a Iater time.

b. The number following the category designation shall be the next unused number for
the category and case. The filing designation (category and sumber EX: PE2, D4, POI,
Protective Order 3) shall be unique for each case and the designation shall not be reused.

¢. To identify a specific document which has been filed, the filing designation may add a
simple description of the nature of the filing such as Motion, Response, Reply, Supplement,
Answer, or other designation assigned by the Assistant, plus the name of the accused.

d. The Filings Inventory shall contain an Active Section which fists all filings curreatly
before the Presiding Officer.

¢. The Filings Inventory shall also contain s listing of all filings which are no longer
before the Presiding Officer. These items shall be placed in the Inactive Section of the Filings
Inventory.

S, Filing designation and future communications or filings.

a. Once a filing designation has boen assigned, all future communications - whether in
hard copy or by email - concerning that series of filings will use the filing designation as a
reference. This includes adding the flle designations to the style of all filings, the subject lincs of
emails, and the file names to ALL email attachments. (See also POM # 4-3.) Examples:

* An email subject line forwarding a response to P2 in US v Jones should read: "rz
Jones - Defense Response - Motion to Excluds Statements of Mr. Swith. ™ The filename of the
filings shall be the same as the response being sent.
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* The filename of a document that is an attachment to the response should read “P2
Jowes - Defense Response - Motion to Exclude Siatements of Mr. Smith - attachment - CV of Dr
Smith. "

b. Each of the designations or filenames listed above may also include other descriptions
or information (date, when filed, ctc.) the parties may wish to add to assist in their management
of filings.

¢. The names given to matters that may appear on the filings inventory - such as the
subject of a motion - will not be classified or otherwise protected as the filings inventory is
istcnded to be transmitied through unsecured netwocks. Counsel must therefore ensure that the
names of their filings are not in themselves classified. (See POM # 4-3.)

6. Distribution of the Filings Inventory.

&. As soon as practical after the Assistant receives a filing, the Assistant shall reply to the
perty making the filing, advising that the Filings Inverdory has been sonotated. In the case of 8
filing that initintes & new issue or motion, the reply from the Assistant shall also provide the
filing designation.

b. At the request of any party or the Chief Clerk of Military Commissions (CCMC), the
Assistant shall provide a copy of the current Filings Inventory as soon as practical.

¢. The Assistant shall from time to time, or when directed by the Presiding Officer,
distribute copies of the Filings Inventory to the Presiding Officer, all counsel on the case, the
Chief Prosecutor and Chief Defense Counsel (and their Doputies and Chief Logal NCOs,) and
the CCMC.

d. The Presiding Officer shall ensure that a copy of the current Filings Inventory is
marked as a Review Exhibit st the beginning of each session of the Commission, so that partics
are free to refer to filings by the filing designation.

¢. At sessioas of the Commission, counsel shail, whenever possible, refer to a filing by

the filing designation 30 the record is clear conceming preciscly which filing or issue is being

7. Counsel responsibility when receiving the Filings Saventory. The Filings Inveatory is the
only method by which counsel can be sure what filings have been received by the Presiding
Officer, and what matters are before the Presiding Officer.

a. Counsel will examine cach Filings Inventory as it is received and notify the Assistant,
Presiding Officer, and opposing counsel of any discrepancies within one duty day. See paragraph
S, POM # 4-3 for additional responsibilitics whien receiving emails containing or referring to
filings.
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b. If counsel belicve they have submitted a filing which is not reflected on the Filings
Inventory, they shall immediately send that filing - with ail attachments - t0 the Assistant,
Presiding Officer, and opposiag counsel, noting the discrepancy.

¢. If there iz a discrepancy in the Filings Inventory and counsel fail to take the corrective
action as indicated above and in paragraph 8 below, the Presiding Officer may elect not to
consider that filing.

$. Effect of omission in filings investory.

a. If s filing or other matter is not on the Filings Inventory, it is not before the Presiding
Officor for decision. If a matter bas been mistakenly kot off the Filiags Inventory, it is the
respoasibility of counsel o note the omission snd advise the Assistant (See paragraph 7c,
sbove.).

b. If counsel belicve that a matter should be on the Filings Invesstory and have made that
known to the Assistant, and the Assistant does not or fails to include the matter on the Filings
Invemtory, it is the responsibility of counsei to raise the matter with the Presiding Officer.

c. Failure to fulfill the responsibilitics noted above constitute waiver should the Presiding
Officer not addsess or rule upon a matter that is not on the Filings Inventory.

Original Signed by:

Peter E. Brownback Il
COL, JA, USA
Presiding Officer
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SUBJECT: POM 13 - 1, Records of Trial and Session Transerips
This POM supersedes POM #13 dated NOV 22, 2004,
1. References:

a. Militry Comumission Order #1, 30 August 2005,
b. Appointing Anthority Memorandum, Subject: Dutics and Responsibilities of Chief

Clark of Military Commission, 30 June 2005.

¢. Appointing Authority Memorandum, Subject: Duties and Responsibilities of Chief
Clerk of Military Commissions-Records, Proccodings and Allied Papers, September 20, 2005.

d. Presiding Officer Memoranda #14-1, Qualifications of Translstors / Interpreters and
Detecting Possible Errors or Incorrect Translation / Intevpretation During Commission Trisls,
current version.

¢. Presiding Officer Memorsnda #8-1, Trial Exhibits, current edition.

2. Definitions:

8. Authenticated record of trial wnder the provisions of reference a, paragraph 6H(1).
Under reference 1a, the authenticated record of trial inclndes only the transeripts of the
Mm , and exhibits admitted during the trial. - A ssmple authentication page is attached as

b. Record of Commission trial proceedings (Reference I c,) A “record of Commission
trial proceedings™ consists of the record of trial plus additional exhibits to include all Review
Exhibits marked by the Presiding Officer (or with his permission,) and pebsecution and defense
exhibits offered but not admitted. Under the provisions of reference ¢, the Chief Clerk of
Military Commissions (CCMC) may supplement the record of proceedings with certain allied
pepers.

¢. Session record of proceedings, reference la, paragraph 4A(5)(f}. Transcripts of
proceedings of individual or time-relxted sessions of a cértain case, will be suthenticated by the

Presiding Officer and forwarded to the Appointing Authority possible the
completion of a given session. AWM":ms&sxz
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d. Authenticated record of a poss-trial proceeding under the provivions of reference la,
MGH(S) A complete record of all proceedings, that have been authenticated by the
Presiding Officer, of sny Commission proceedings in the case that occurs after the Presiding
omunmmummofmwumofmo#l paragraph 6H(1).

€. Session transcripts. The transcript of a portion of un unsutheaticated record of trial
that reflects the proceedings of a scssion or scssions of the Commission. There are two types of
session tranecripts:

(1) Draft session tramscript. A session transcript that has been reviewed by the
Presiding Officer and offered to counsel for commert or correction in accordance with this

(2) Final sesyion transcript. A draft session transcript that has been reviewed by
counsel within the time frames, and under the conditions, established by this POM, and the
Presiding Officer has resolved errata and “significant translation eerors (if any), submitted by
counsel. This transcript will be authenticated by the Presiding Officer to creste the session
record of proceedings (Paragraph 1c, above).

f. Commission translator. A trsnsistor charged with the responsibility to translate into
English what is said in another language for the benefit of Commission participants, or to
transiate for a non-English spesking Commission participant what is spoken in a language the
defendant, witness, or other participant does not spesk. See refevence 1d.

8. Significant transiation error. See the definition at parigraph 4d below, and reference
1d.

3. With the assistance of the CCMC, the Assistant will provide draft session transcripts to the
Presiding Officer, the prosecution, the defense counsel, and the CCMC. Final session transcripts
will be provided to the same persons as drafts were provided. Couasel will use these transcripts
solely as an internal reference and © reflect errata and significant transiation errors in accordance
with this POM snd references 1b and 1d. Counsel shall not loan, share, transmit, copy, or
otherwise discloss or show t0 any other person or entity any portion of any draft or final session
transcript for any other purpose. The CCMC is responsible for release of transcripts for posting
on the Department of Defense website, and to other noe-litigant requestors. See reference 1b.

4. Review of unclassifiod, draft session transcripts by councel.

s. Within teo days of service of a draft session transcript where 8 Commission Translator
was not used, the lead counsel for both sides (or a counsel designated by the lead counsel) shall
provide an ervata sheet in electronic form to the Presiding Officer and the Assistant indicating by
page and line number any significant errors in the draft session transcript. See enclosure 3 for
the exrata shost to be used.

b. Within 15 days of service of a draft session transcript where a Comatission Transiator
was used, the lead counsel for both sides (or a counsel designated by the lead counsef) shall

RE 44 (Khadr)
Pago 64 of 74
POMS 13 - 1, Records of Trial and Session Transcripts, SEP 26 05, Page 2 of 8 Pages

247



provide an errata sheet in electronic form to the Presiding Officer and the Assistant indicating by
page and line number and using the errata sheet at encloswre 4:

(1) Any significant errors in the draft session transcript.

(2) Any significant transiation ervors, the correct transiation, how and why the
counsel believes the translation was in error, and the nooessary relief or correction required, and

(3) A certificate by counsel that the significant transiation esvor did not become
known until abtainiag the draft session transcript. If that is not the case, then counsel will state
wummmmm' ervor was not raised at an earlicr time as required by paragraphs 4
and 8, d.

¢. Failure to provide an errata shect, or obtain an extension of time to submit the same
from the Presiding Officer, shall indicate that the counsel has no errata to offer and that there are
0o significant transiation errors.

d. The Presiding Officer may use the transiation verificstion procedure in paragraph 6,
reference d when s significant transkstion error is noted.

GWMWWMMQMMMM
significant transiation orrors as provided by refereace d are incorporated herein.

S. Review of ciassified, draft session traascripts by counsel. Revisw of classified, draft
seasion transcripts shall be done in the same fashion as nnclassified draft session transcripts
exoept the session transcript shall be served upon counsel in writing, and the errata or significant
transiation errors, if any, shall be provided to the Assistant and Presiding Officer in written form
socording to the instructions provided when a classified drafl session transcript is served on
counsel. The services of the CCMC may be uscd in such instances to serve such transcripts on
counsel to ensure no breaches of security.

6 Electrouic formst for records and sessioa transcriph.

a. Records and session transcripts shall be in the format estabiished by reference ¢.

b. The pagination on draft session transcripts, final session transcripts, and the
suthenticated records may differ when transcripts are collated. When referring to 8 page or line

number in a draft or final session transeript, counsel should be careful to indicate whether the
transcript was a draft or final session transcript.

RE 44 (Khadr)

Page 65 of 74
POMS 13 - 1, Records of Trial and Sessioa Transcripts, SEP 26 ¢S, Page 3 of 8 Pages

248



7. Custody and contrel ¢f exhibits. DumgmionsofﬂleCommmim,mchmﬁcdexhibh
shall be maintained for the Presiding Officer by the Commissions Trial Clesk in coordination
with the CCMC. When the Commission is not in session, these exhibits shall be maintained for
the Presiding Officer by the CCMC. Classified exhibits shall be maintained for the Presiding
Officer by that person or those persons designated by the CCMC.

Approved by:

Peter E. Brownback IIT M. Harvey

COL, JA,USA Chief Clerk of Military Commissions
Presiding Officer

4 Enclosures

1. Authentication page for ROT (sce para 2a.)

2. Ammmnmﬁxdraﬁmummtpet(mmh(l)).
3. Errata sheet — other than significant translation errors.

4, Format to submit significant transiation errors.
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AUTHENTICATION OF
COMMISSION TRIAL PROCEEDINGS

in the case of:
United States v. Tom Allen Smith
a/k/a Steven Allen Smith
a/k/a Robert Allen Smith

(as indicated on the Chinrge Shost)

‘This is 10 certify that the Pages through ________ arean accarate sad verbatim
tramseript of the preceedings in the above styled case.

Name
Rank
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AUTHENTICATION OF
FINAL SESSION TRANSCREFT

in the case of*
Unised Ssates v. Tom Allen Swmith
a/k/a Steven Alien Smith
a/i/a Robert Allen Smith
(ns indicated on the Charge Shest)
Thisistwoeortifythut thePages _____ through ________ areaa accurate aad verbatim

transeript of the prococdings held in the above-stylcd case oa ,

Name
Rank
Presiding Officer
Date

RE 44 (Khadr)
Page 68 of 74
POM# 13 - 1, Records of Trisl and Session Tramseripts, SEF 26 85, Page 6 of 8 Pages
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ERRATA SHEET BY THE (PROSECUTION) (DEFENSE)

Other than Significant Translation Errors
USv. , Sessiod Transcript of ,Page____of__ Pages
Counsel preparing this crrata sheet
Page | Line(s) Changs from Change 0 Aﬁ ‘.N!:
' spproved
Page o 74

POM# 13 - 1, Rocords of Trial and Seasion Transcripts, SEP 26 03, Page 7 of 8 Pages
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ERRATA SHELT BY THE (PROSECUTION) (DEFENSE)

IF Significant Transiation Ervors.
(See POM# 11.)
USv. » Session Transcript of Page of ___ Pages
Counsel preparing this errats shect:
Action by the PO |
Page | Line(s) Change from Change to Approved Not

source noed only be stated once.)

Relisf roguested other than to change the transistion a3 shown above.

| l ] ! 1
How doss counsel know the transintion was incorrect? (If the same source throughout this errata sheet, the
source need only be stated once.)

Relief roguested other than to change the transistion xs shown above.

T I T [ 1

How does counsel know the transistion was incorrect? (If the same source throughout this errata sheet, the
source need only be stated once.)

Relief requested other than fo changs the transistion as shown above.

| | | I i

How does counsel know the transintisa was incorreet? (If the same source throughout this ermats sheet, the
source nted only be stated once.)

Ratief requesied other thas to change the transiation as shown sbeve,

RE 44 (Khadr)
Page 70 of 74
POM# 13 - 1, Records of Trial and Seasion Transcripts, SEP 26 05, Page 8 of 8 Pages

253



Office of the Presiding Officer
Military Commission

8 September 2005

This document has been approved by both the Presiding Officer as a Presiding Officer
Msmorandom, and by the Chief Clerk for Military Commissions in the form he deems

appropriate.

Presiding Officers Memorsadum (POM) # 14-1: Commisslons Library
This POM supersedes POM # 14 dated S August 2005,

1. This POM, with the concurvence of the Chief Clerk for Military Commissions (CCMC),
formally establishes the Military Commissions Library (Commissions Library). The
Commissions Library is an clectronic collection of cases, resources, and other writings of benefit
to counsel, the Presiding Officers, the Review Panel (should that body becorae involved), and
others.

Z.Pl:z-u(ﬁccmm TheCmmubmyllummmb
inc

8. Provides a readily accessible source of the Commissions Library coatents to users.

b. Permits users to electronically “cut and paste™ selocted contents of the Commissions
Library into filings or other documents.

¢. Permits users to clectronically search documents.

d. Alleviates the need for counscl to attach copies of suthority cited in their filings if that
authority is contained in the Commissions Library. (See POM 4-2.)

¢. Permits users to electronically capture and preserve, for possible fiture use in the
Commissions, items that appesr on the Internet, because hnternet items present at one time can be
changed or removed from the Internet without notice.

{. Saves time, space, and other resources by making volaminous materials easily
transportable, searchable, and printable

RE 44 (Khadr)
Page 71 of 74
Presiding Officers Membvrandam 14-1, Commsizsions Library, 8 SEP 2003, Page 1
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3. Form, locatien, and access to the Commissions Library.

a. The Commissions Library is in electronic form and can be made available on CD/DVD
or other media as well as being hosted on computer servers accessible to users.

b. As the Commissions Library will not contain any classified or protected information,
the contents of the Commissions Library may be widely distributed.

¢. All personnel assigned or attached to the Offfice of Militery Commissions and all
civilian counsel authorized to represent an accused will have acoess to the Commissions Library.
Other persoune! will be suthorized access on an as-required basis as determined by the CCMC.

4. Commissions Library contents.

8. The Commissions Library will not contain, under sny circumstances, any classified or
protected information.

b. Filings (see POM # 4-2) included in the filings inventory (soe POM # 12) will not be
contained in the Commissions Library as those items may contain protected information.

¢. Potentially, anything uscfisl as a reference or resource to the practice before a Military
Commission may be placed into the Commissions Library. Ordinarily the Commissions Libcary
containg: cases other than those readily available as s published opinion on Lexis-Nexis or
similar services; large references 10 alleviate users from having to have the book with them
(MCM or the Military Judges Benchbook, for example) items that appear on the Intemet so the
correct document is preserved befare the document is changed or removed from the Internet;
“hard-to-find” items (such as decisions of intcraitionsl tribunsls and similar writings); treaties
and treatises; law review articies; and like items.

d. While there is no requirement that reported cases decided by & United States court
(whether foderal, state, or military) be incladed, the CCMC may decide to include them so that
they are readily available, especially for users who are not expert with legal research techniques.
S. Responsibilities.

8. The CCMC is responsible for maintaining the Commissions Library, hosting it on
servers accessible to OMC personnel, and making it svuilsbie on servers &t Guantanamo Naval
Base when the Military Commission is in session. The Assistant tp the Presiding Officers will
asgist whenever his assistance is required.

b. The CCMC may piace any item into the Commissions Library he doems appropriate.

- Asa general rule, once an item has been placed into the Commissions Library, it will not be

removed because users may rely upon the itemn being ia the Commissions Libeary once it has
been placed therein. Prior to removing an item, the CCMC will provide notice to all users.

RE 44 (Khadr)
Page 72 of 74
Presiding Officers Memorandnm 14-1, Comeissions Library, 8 SEP 2005, Page 2
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directs be placed therein.

d. Counsel, the Assistant to the Presiding Officers, and others may request that the
CCMC place an item into the Commissions Library. Ordinarily, requests will be approved unless
the matter is already contained in the library or there is no possible benefit to having the item
inclnded.

¢. In cach instance where a request is made that an #tem be included, the CCMC will
inform the requester whether the request has been approved.

f. The CCMC will provide all users, on an as-needed besis, updates to show what has
been added to the Commissions Library.

6. Procedures to include an item into the Commissions Library.

&. A request to include an item into the Commissions Library will be submitted to the
CCMC only by clectronic mail. No eloctronic mail will request more than one item be included
(i.e., only one Item to be included per email.) The clectronic mail will include:

(1). In the subject line, “Roquest to include item in the Commissions Library.”

(2). In the body of the email, a description of the item to be included which is suitable for
direct inclusion into the Commissions Library index. If the item is one for which there is a
genenally accepsed Biue Book cite, the cite will also be included.

(3). As an attachment, the exact document to be included.

b. A request to include an iem into the Commissions Library will not contain just 3 web
address (URL.) Instead, the requester will convert the web page content into a file, and the file
will be attached.

file formats are Microsoft Word, HTML, JPG, BMP, RTF, TIFF, or Adobe
AmhumlusﬁeCCMCpumh.ouacmbymhdsadMﬁhm

d. When the electronic form of an item to be included in the Commissions Library is
available, the clectronic version will be subsnitted as that form makes use and electronic
searching easier.

(1). Requesters will ot take an item that is in clectronic form, scan it, and submit the
scanned version. For cxample, if the document is available in Word, sead the Word document (or
electronically convert it (not scan it) to Adobe Acrobat (PDF.))

(2). A document available in electronic form will not be printed and then scanned as this
reduces the usability of the document.

RE 44 (Khadt)
Page 73 of 74

Presiding Officers Memorandam 14-1, Cownissions Library, 8 SEP 2005, Page 3
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&. It is the responsibility of the requester to ascertain that an item requested to be included
in the Commissions Library is not available in electronic form before submitting a scanned
document to be includad. The CCMC may reject & request that an item be included in the
Commissions Library in a scanned, non-clectronically-searchable form if the electronic version
can be located by the requester.

7. Writien copies of contents of the Comminsions Library.
a. The Commissions Library is in clectronic form.

b. Printed extracts of the Commissions Library used by counsel during a session of the
Commissi

(1). Counsel appearing before the Commission may elect to print selected extracts of the
Commissions Library to make them availsble to the Presiding Officer during argument or other
sessions of the Commission where special emphasis may be required. This practice should be
used judiciously.

(2)- If counsel wish extracts of the Commissions Libeary be made availabie to the
Commission during a session, counsel are responsible for making snd providing sufficient copies
for the Presiding Officer, each opposing counsel, and & copy for inclusion in the record of trial. If
sufficient copics are not ruade available at the time counsel wishes the Commissions Library
extract to be used, the Presiding Officer may deny counsel the epportunity to uss the extract.

Approved by:

Peter E. Brownback I M. Harvey

COL, JA, USA Chief Clerk for Militsry Commissions
Presiding Officer

RE 44
Page 74 of 74
Presiding Officers Memorandum 14-1, Commissions Libwary, 8 SEP 2005, Page 4
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UNTTED STATESOF AMERICA |
Protective Order # 1
v. Protection of Identities of
All Witnesses
OMAR AHMED KHADR 11 January 2006

1. This Protoctive Order prosects the identitics or, other identifying information of al) individuals
dentified in materials provided to the Defense by the prosecution. In addition, this Order also
. applies 10 any identifying information obtained by the Defense during their independent

2. The ownes and background information of witnesses are considered sensitive material that
constitutes Protected Information in accordmace with Military Comsuission Order No. 1, Section
- 6DX3) '

. 3. Accordingly, IT IS HEREBY ORDERED:

a. Names or other ideatifying information of witnesses that have been or may; from time
to time, be disserninated 1o or obtained by the Defersse Counsel for the sccused, may
be disclossd to members of the Defonse ieam, such a8 pesalegals, itvestigators, end
aceministrative staff, with an official aced 10 know. However, such information shall
not be disclosed 10 the accused or to aaryone outside of the Definse team other than

b. Names or other identifying information of any withess shall not be disclosed in open
coust or in any unsealed filing. Any mention of the name or other id
information of witassses must occur in closed seision sad any filing to the Military
Commission panel that includes such informetion shall be filed under scal; and -

¢ Either party may file a motion for appropeiate relief 1o obtsin an excoption 1o this
Onder should they consider it necessaty for a full and fair triel.

- 4, Any breach of this Protective Ovder may result in disciplinery action or other sanctions.
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UNITED STATES OF AMERICA -
Protective Order #2
Protection of 1dentities of
V. Investigators and Interrogators
OMAR AHMED KHADR . . 11Jam 2006

1. This Protsctive Order protects the identities of law enforoement, intelligence, or other
investigators and interrogators working on behalf of their goveramant (collectively
ru.wmmmmuumw

2. The names and backgrownd information of investigators and interrogators are
wmmummmnmm
Military Comaission Order No, 1, Section 6(D)(5)-

3. Accordingly, IT IS HEREBY ORDERED:

[ Mcmmmmamuwu
have been or may, from time to time, be disserninsted to Defisnse Counsel for the
accused, may be disclosed to membery of the Defonse team, such as paralogals,
investigators, and administrative staff, with an official need to know. However,
such informetion shall not be disclosed 10 the acoused or to anyone outside of the
%mmuummumnum

b. Names o other identifying information of investigators and interrogators shall
not be disclosed in open court or in any unsesled filing. Any mention of the name
o other identifying information of investigators snd inteerogators must oocur in
dudmdnyﬂhhh%ymllﬁhmddsuﬁ
information shall be filed umder sesl,

4. The following actions do not violate this protective order:

a. Showing pictares of individusis who had questionsd the accased fbc the
purposes of discussing the natare of those itesvogations with the accused;

b. u-uw«qm_u(muumm
questioned the accused told 1o the accused when questioned. This does NOT
inciudo any name that the accused may have leamned trough some other means
other than the individual themeelves; and
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<. Using physical descriptions of the individual who questioned the accused for
the purposss of the defimse discussing with the accuscd that specific interrogation.

S. The protective order protects the true identities of the individual from relense to the
muuwuamqmmm»uw
(family numes, addoesses, phone pumbers, etc.).

6. Either party may fllc & motion for sppropriste relief o cbisin an excoption to this
Owder should they consider it necessry for a full and fiir trial,

7. Any breach of this Protective Order may result in disciplinary action or other
sanctions. *

IT IS SO ORDERED

Py

R.S. Chester
Colonel, U.S. Marine Corps
M.Oﬂeu

RE 46 (Khadr)
Page 20f2
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REVIEW EXHIBIT 47

Review Exhibit (RE) 47 is curriculum vitae of Translator No. 1.

RE 47 consists of 7 pages.

Translator No. 1 has requested, and the Presiding Officer has determined that
RE 47 not be released on the Department of Defense Public Affairs web site. In
this instance Translator No. 1’s right to personal privacy outweighs the public
interest in this information.

RE 47 was released to the parties in United States v. al Khadr, and will be
included as part of the record of trial for consideration of reviewing authorities.

I certify that this is an accurate summary of RE 47.
/Isigned//

M. Harvey
Chief Clerk of Military Commissions

Pages 261 to 267



REVIEW EXHIBIT 48

Review Exhibit (RE) 48 is curriculum vitae of Translator No. 2.

RE 48 consists of 2 pages.

Translator No. 2 has requested, and the Presiding Officer has determined that
RE 48 not be released on the Department of Defense Public Affairs web site. In
this instance Translator No. 2’s right to personal privacy outweighs the public
interest in this information.

RE 48 was released to the parties in United States v. al Khadr, and will be
included as part of the record of trial for consideration of reviewing authorities.

I certify that this is an accurate summary of RE 48.
/Isigned//

M. Harvey
Chief Clerk of Military Commissions

Pages 268 to 269



HEADCGRARTIRS \NITED SN0 AVRE COS
SUNMANIE CORPG PRIFTARON
WARHINETON, OO Se-aen0 ——
1001
Jaa
'“ ' ' «ord

PIRST ENDORSEMENT ou CIC OMC ltr 1001 OMC~D of 23 Dec 035

From: Staff Judge Advocats to the Commandant
T0: Judge Advocats Ganeral of the ENavy

subj: REQUEST FOR SELECTED DETAILED DEPENSE COUNSEL

1. Porwardsd, recommending approval, subject to the
expactations outlined below.

Lieutensnt Colonsl Voksy is currently assigned as the
mmmmmmm out of

termy Of case volume. Lisutenant Colousl Vokey is responsible
for supervising spproximately 20 defenss counsel
throughout the region to include locstions at Camp

mmunswmmummmnum
zach counsel in the region carxies a full caseload of
spproxisately 20-25 cases. Additioually. Lisutenant Colonsl
Vokey carries his owm caseload, ﬂidlmmmotm
officer cases,

3. Lieutenant Colonsl Vokey’'s significant trial experiemce,
top-secret sscurity clesrance, and persoual desire to
participate in the military commissions sieke hims a-solid
candidate to serve as a sslected detailed counsel in this case.
Eowever, Lisutinent Colopel Yokey has lesdership and supervisory
responaibilities that must not be impactad. I have discusasd
this matter with the Chief Defenss Counsel of tha Marine Corps,
who supports spproval of this zequest, and she has assured as
that Lieutsmant Colonel Vokey cmn do both. Accerdingly, I
Mmegmmunmzm
expectations:

® That the Xhadr case mmyuummeo

S————

which Lisutsnant Colenel Vokey will be detailed;
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Subj: REQUEST POR SELECTED DETAILED DEFPENSE COUNSEL

¢ That Lieutenant Colonel Vokey will continue to perfomm
his primsxy assigned @uties as the Ragional Defense
Counsel, Western Regiom to include representing cliants
in courts-martial and adsinistrative boards; and

o That the Office of Nilitary Commissions will fund all
costs associated with Lisutenant Colonel Vokey'’'s
participation in thia case.

4. I am svailable to discuss th.t- matter further if you should
desire.

y RE 49 (Khadr)
Page 2 of 2
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328 AUTERSON VDR 88 87X 3000
VIRBHINGTON MAVY YARO D 30074-0000
Ll 0 )]
5800
Sex 0070002
3 Jugry 2006

m&mﬂmmlummnoznmos

From: Judge Advoctats Gensral
To: Chief Defense Counsel, Office of Militaxry Commissions

Micl:s (1) SIA to CMC 1tr 1001 Jaml of 3 Jan 06
Subj: REQUEST FOR SELECTSED DEIAILED DEVENSS COUNSEL

1. Enclosure (1) reccmmends approval of subject request with
specific expectations. Reguest you -address thess expactaticns. .

RE 50 (Khadr)
-Page 1 of 1
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'FW: Request for Selected Detailed Defonse Counsel Page 1 0f2

s |®|D[w|@[x]|e >]|? I
From: Sultivan, Dwight, COL, Dol

T™ “Muneer Abmed'* %, ‘Mesiom,

Cat

Subjest:  FW: Request for Selscted Detailed Defimes Coumsel

Seats

1020062:5S P4 .

PFrom: Chisf Defense Counsal, Office of Millaty Commiseions
To:  Jotdge Advosate Genesl of the Navy

| Ret (a) Second Endorsernent on COC OMC Kr 1001 OMC-D of 23 Dec 00
| ™) MWNMMI"lmdeSNG

(4. inkistly, | spologiee for with the relalively Infoimel medium of o-inall. Because | sm |
cumanily at the U.8. Naval Stelion wﬂmbuumd“md -

2. | have receivad referance mmutmmmuuuw
muumﬂwnmm This o-mall addressss those Gspeciations.

’ u-mmnmmm

4. muumwumumvnwmwuumum
§ Cornmisgione. | therefore ean, and do, agree 12 the first expectation. wmnumbm

| miary commission caee other then Linlied Sisine ¥ Khadr

5. theve the 9e0ond expectation whh Chisf Detanse Counesl of the Marine
Corpe. aulhorized me 1o siate that s made svallsbis ss salectad detelied
delonss counsel in the_ iy case, she and IﬂthMhumﬂum
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FW: Roquest for Selected Detailed Doftmss Counsel Page20f2

a lhnm with My, Gﬂdﬂdh

Authoriy's ofion. M. sudhorized me Voingy s &5 eiacind
m“m-mmummo—mu-ﬂmubm
any TAD cosils arising from thoss dulies.

7. Plass kst me know ¥ | C81 froviee B skl inkrmaton. The mos? sliscths sy & commanionte
with ma i by ¢-muil af this sccount. Should you 90 desire, | will, of course, hmbdmwmen
your siaif % diacuss this reqQuest.

RE 51 (Khar)
 Page2of2

hitpacHowe.Iewisarary sl enebange/Theme IPA/NOTE fread.sspcommenit~openiboli=00... 1/102006
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US v Khadr - Goals of the Jan 2006 Term at GTMO

PO Comments

275

Goal APO Comments
Conduct Initial session o 1 have Pete’s soript, and looking at it, aod will scnd on 8
o ID, qualifioations, and swearing | Dec.
of s Think abotst whet we might do if Khadr's counse] want
o Accused’s desires with respect | to wait until the other detalled counsel come on board in
to coungel, Feb.
[ ]
of Officerand | o
mmwmwm ’ 1 noed to
you. sead to counsel $0 they can prepare for voir dire, While I
don’t think they noed much time, they will sey they do.
e  When you assemble thege materials, [ will send to
| | counsel. You will see 8 draft of the email.
Tam 5 Conforence (ke RCM |+ As soon u tho inidia seasion 1s completed - and without
$02), disouse upcoming schedule of | saying on the rocord you will have an 8-5, get cotmsel futo
motions and sessions. chambers, )
e Counsel discuss thelr calendars. | o ] will prepare an outline of the dates we noed to set.
o Al will discuss & proposed o Tho meticrs we nwed t0 st a schedule for ave:
schedule of dates. o Global motions - the big, overriding issues
¢ [fthere is agreement on dates, 1 that Pete and I did “directed belefy” on.
will typo upa document and it will o Law motions.
become & F (filings Inventory) and o Evidentiary motions (should weit until
RE. discovery underway or complete.)

o Witneas requests - soparate for law motions,
evidentiary motions, and the cass (merits
and sentencing.)

o  We noed to give counsel & hoads up to be prepared to
discuss. I will draft email.
Potentially, go back and axnounce | ¢
the sbove declsion oa the recerd.
RE 52 (Khadr)




BIOGRAPHY
.
COLONEL MORRIS D, DAVIS

Colonel Morris D. Davis is the Department of Defenee (DoD) Office of Miiary Commissions
{OMC) Chief Prosscutor. Hae is responsible for directing the overall prosscution efforts of the
United States in military comanissions, His duties iaciude supervising all Militery Commission
Prosecutors and Assistant Prosecutoss, as well as advising the DoD General Counsel on matiers
relating $o military commission prosecution activities.

Colonel Davis was bom in Shelby, North Caroling, on 51 July 1958. He entered active duty In 1963
afiar gradusting from the North Caroliaa Central Univessity School of Law and admission to the
North Carolina State Bur, Fe served as the stalf jadge advocate for the 7th Bomb Wing, Dyess Alr
hfmhmmmm&hﬂnﬁmhlﬁﬁmﬁd&e
e e e Tt e i i Ee
instructor (govermment contracts and fiscal law) and later as deputy commandant at the Air Force
Judge Advocate General School, appeliate government counsel, ciscuit trial comnsel, area defense
counsel, and chief of military justice. Colonel Davis compleiod a Master of Laws in
procurement law at the George Washington University and a Master of Laws in military lew with

& conceniration in government procaurement law at the Army Jadge Advecate General School. He
“M-&MWMhm&Mhm
.EDUCATION:

1980 - Bachelor of science in criminal justios, Appeleciiisn State Univensity, Boone, NC

1983 - mmnmmwmmem Dracham, NC
lﬁ-m:lk?cmw-u-

1952 Master in military law (concentration in government procurement law), Army Judge
Advocate General School, Charlotieovillle, VA

1992 - Master of laws in government procurement law, The Natiomal Law Center, George
Washington University, Washington, D.C.

1955 - Air Command snd Staff College, by corvespondence

RE 53 (Khadr)
Page 1 of 70
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1999 - Air War Collage, by seminar -
ASSIGNMENTS:

1 Ma:swu-wdunymmlp-uumm
Alr Fosce Bame,

2 May 1903 o Janary 1985 - arva defenee comtwal, Patrick Adr Foroe Ress, FL

S. Jameusicy 1908 1o May 1999 - cisouit trial counssl, enstern circuit, Bolling Alr Fores Base, D.C,

4 May 19909 to July 1991 - appeliate governmunt counsel, Bolliag Alr Force Bass, DC.

S July 1991 © Jume 1992 - stndent, LLM. progeuss;, Army Judge Advocsle Geesal School,
Charlotiegville, VA .

6. June 1992 10 July 1995 - strucior, civil law divisien, Alr Forcs Judge Advocste Gmesal School,
Maxwell Alr Forcs Base, AL

7. July 1995 1o July 1997 - staff judge advocaie, 14tk Flying Traliing Wing, Columbas Alr Force
Base, MS

8, July 1997 w July 2000 - stafl judge sdvocate, 7t Bomb Wing, Dyess Alr Force Base, TX

10. Jume 2005 to Jamsmxy 2005, direcion, Air Fovee Lagal lnformation Serviess, Air Force Legal
Services Agency, Maxwell Air Force Base, AL

1. Jeauary 2005 to September 2005, staff judge advocate, 20th Alr Forcs, F.E. Warren Air Force
Bage, WY .

12. Seplember 2005 to pessenst, chisf prosecutor, Offics of Military Cosnenissions, Washington D.C.

MAJOR AWARDS AND DECORATIONS:

Air Tovcs Mexftteious Sarvices Modal with four ouk leaf clughmy
Air Fosce Cosnmandefion Madal with two ocak leaf clustors
Air Fosos Achievement Medal with one cak leaf duster
Southwest Asia Service Medal

United Statns Supreme Court

Court of Appesls fer the Armad Foicms
Afr Foree Court of Criminal Appenls
District of Columbis

State of North Carelina

EFFECTIVE DATES OF PROMOTION:

Fizst Lisuienant 7 October 1963
Caplain 7 Aprdl 1984
Major 1Apsil 1991
Lisutemant Colomel 1 August 1996
Colonal 1 Saplamber 2001

RE $§3 (Khadr)
Page 2 of 70
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DISCUSSION
Terminoiagy vas modiied © be sansistent with Alr Force practies.
Ruls 3.8. FUBLICITY, (Ses Siandard 3-1.3, Sindard 4-1.3, Standard 8-1.1 and Slandiand §-2.2.)

{s) Alwyerwho is participaiing or has purficipated in the investigation or Rigafion of 8 metier shel
not male an eximjudiciel siatement that & seasonsbis perses would enpect 4 be disseminaled by mewns of
pubiic ecmemunivation ¥ihe inwper inees or resetnaliy should inow St & wil huve o substantial Beihood
of materislly prujudicing an sdjudisative procesding in the naliee.

(&) Notuithstending pasgreph (), & lnwyer may shate:

fhe claim, offersse or delerie iwolved. and, escapt whien prohibiled by W, the identity
of the persers

() Infoomation contained I & peblic recont;

(5) at an investigalion of & mater Is In prajgress;

() o schaduling or result of any step bs Rigetion:

(%) & requmst for sesletanct 1 Shiining eviience anl irfesrralion NECEENEYY Therelss; O

warming of danger e belwlor of @ pursen Wvelved, When $hem lo reason
.mu#;‘-mt horm G an indivichat or o 830 publis interest: and

() ne oiminal case, 1 sddiion o subpeagrephe (1) and B
0 ®w ldentlly, residunce, accupaion, and fimily slutus of e scoused;

0 ¥®m accused hes not besn spprahended, Sanmalisn Necsssery 10 oI In
spprehersion of Swt person;

00 e fact, fime, and phasa of ameet; snd
] 0v) e identiy of sweslipeling any annsling alluwrs er aguncies sni the length of
e vesligation.
Notwilutending pevagraph {a). @ iwyer may eaghe & slsitmunt et 2 resscashis lanyer weuld
m?uhlw.m-“ndm;ﬂ*.l;“mw

inlisted Iowyer orthe bwyer's client. A ststemant mosds pursuart (s his pampreph shell be imilad
m&-uh.m-wm&tu*m&.

seansiated in 2 R or 9oV wilk o
_.‘ﬂhw - ay ”.m'" siawyer subject 1 paragraph (s)

DISCUSSION

Alr Foms simbave il i with npplicatle fans and 1 smbing publlc statements
of esvy Sl 2 aample, AF) s Tt 12 The of infoumgliyn Aix (FOW), 5
ug&wmmw =

v Winegs Proleciion Adl,
e e e e e et
© Stenden 5-1.3 and Shandrd 6-1.1. Other court passermel st rofr 15 Tl 3.8 ond St 922,

TI8-2, AF Ruiles of Pyl Corduct snd Stendands for Civilly Aiacheent 1, Page 15 of 34
AF fulas of Pl Condict, 17 Aap 08

RE 53 (Khadr)
Page 3 of 70
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37. LAWYER AS WATNESS

to) Modiied] A lawyer shall not sct 88 sdvocals at a Sial it which The lnsyer s iuly ©© be &
necasstry whnees eeept whas:

(1) Sw tsedmony relates 10 &N UNCONNNNG ISS0s;
@) %o feslimony relstes 10 9is Askre of logal sarvices rndered in e onee; Of
9 dsgueiiicalion of he lawyer would work substantisl handeip on the client.

A lowyer may sct as sdvocaie Iy @ ¥ial In which another lawyern S lewyer's ofics & ®
um%-m?uuzmmhuuuucuu uhey

Ses Unied Sialss v. Bacs, 27 3LJ. 110 (CMA. 1088); Uniled Stales v. Cook, 27 MLJ. 212
[CMA. 1908).

Rule 34 SPECIAL RESFONSINRLITEES OF A TNIAL COUNSEL podiied)
The el counes! in & criminal case shalt:

reconuwend bt he wilhiraw ot
nwgm corwening authorlly any charge or speciicalion

() make ressonsbls afforts 10 senure that the accused hes been advised of 1w right to, and the
procsdise far obisining, counsel and has basn ghven reasonsbie epporiunily 1s ebtaln counsel;

) notasek 10chish from on unrepsanind 2cousac 8 Walver of ivponent prebrivd rights, such as
o ight 1o 0 praiial rvastipalion undier Acticie 32, UCML,

senencing, distioss 1 he delenas and 10 he titnmel all ungshvleped miligaling tormation
xh%f‘“muﬁmtnmld&muamm

cuurcies ressoneble 1o provent investigatiors, lw anforcamert personnel, smployess,
“&“cdﬁhﬁ“a”hmnﬂd
slatement et the Sl counsel would be prolibiled from making under Ruls 3.8.

This e was modified 10 conlorn Pacics. In adion, he tany "ial SoUNsel® was
suslicies for "pressevior; however, he nils b eni f intiude other pavesns woived In &
m-ﬁ-. for mxanple, the Sl Suige Advoculs and Chisf of Millery Jusiice. See alec Rulss

Ruis 38. ADVOGATE i NONADJUDICATIVE PROCEEDINGS
A lswyer epreseniing 8 cllant belore s fegielsiive or sdwisistutive Wiunst In 8

nonadjudicative
shal decioee et the ond ehall o the
M" OMMM&W“ -conform

TJB-2, AF Rulss of Prof Conduct snd Stendands for Civilly Attimant 1, Page 18 of 2¢
AF Rules of Pref Conduct, 17 Aug 05

RE 53 (Khadr)
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For Lawyers \,jmﬂ__

Moms > Por Lowyers > Ehiss > Lognt Bthiss > Suls of Pratessionsi ]W-
Candust > il Thwes

Rule 3.8 — Triat Publicity

A lawyer In 8 casg baing tried 1o & Judge or Jury shell ast, make
an extrajudicial statement that o reasensbis parsen weuld
oxpect to be desewineled by means of niaes public
comowmication If the lewyer knows or resssnslly should know
thit the statament will cresbe 8 seriots and Imminent threst to
the impartiality of the hudge or jury.

[1] 5t Is iicult W striks & preper balance betwesn
protecting the right to 8 fair trial and sefeguarding the right of
free expreasion, which s bith guaraniead by the
Constitution. On one hand, publicity should not bu allowed to
infuence the Gilr sdwminibration of justice. On the other land,
Ptigadts have § 1ight {0 sresent their side of 8 dlapuls 1 the
pubiic, and the publiic hus an interest In recaiving information
sbout mateurs that are in Migetion. ORen & iswyer kveived In
the Nigatien i In the bast posmion 1 ansiet in furthering these
Sopiticnaty objeciives. No bady of nides can shinultaneswnly
satisly all interests of fair trial aexd 3l those of fres expression.

[2] The apecial ebiigations of presstitors %o Bakt commant
QMMImmnm.m
implicated in this Rude, and arg desit with in e 3.8,
muu-mmum”m
nules of confidentiality in juvenile or other cuses. Lawyers are
boamd by Rauts 3.4(C) to sdiuire to any such rulas Yhet kave net
boen found iovelid.

publicity, this Rule doss not parport ts apply to maltars befors

dministrative sgenciss.
T T R
E;?":.. - e e - |

DC Bor Members Sove 10%
AVIS, "5, Froe Wentend Doyt ABBIBAR
mmm-lmuﬂlﬂ.ﬂﬁl*“ux“fﬁm?lm

RE 53 (Khadr)
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Rules of Prafssional Conduct: Rule 3.8--8pecial Responsibilities of a Prosesusor Page 1 of3

| For Lawyers. \i%‘!z

Wome > Vor Lawyers > Mhkcs > Lagnt Bthisy > Sivian of Fraluasions! l
Conduct > Rula Three

Rule 3.8 — Special Responsibiities of
Prosecutor

The prosacuber in 8 Siming! case shall net:
(=) In sisarcising dlecretion to Mvestigete er o prosucute,
impropariy favor or lnvidisusly @azimingds agait any

(b) Mie In court or mailntaln a Charge thal the preseciter
Inows Is net supported by probeble coves;

(<) rosacutn 1 Urist 3 charge that the Sressoutir knows is
not upperted by evidence sufficlent to ediliieh ¢ préna ficle

showing of gty
{d) Incentionally avold pursult oF evidence or nhwmetion
hatause & may demoge the proseculion’s case or ald ihe

Sefanse;

(@) Intentionally faif to discloss by Ut defense, Upen reguant
nd &t a tme when uae by the dafanse i resstnsbly feasfble,
vy evidencs or inforrmmtion that the presscuter knews or
ressmably should know tands th negats the gulit of the
accused or to mitigate the offense, or in conmeciion with
mmﬂb“bﬂmw

any unprivilegad mitigating infermetiaon fnewn t3 e
mummmuumm
whon the presecuter is relieved of this responsibiity by »
protective order of the Uwnsl;

() Encept for statomunts whih are necassery 1a nform the
public of tha natwre and exiant of e prosucstee’s action snd
which serve 8 inpRinnts low enforomment parpose, maks .
ouirajudicial commants which serve to helghten condesmnation
of the acousart;

(u)hm'a—nuomm intantisnally
intarfers with the independence of the grand Jury, preenpt 3
function of the grans jury, abuse the precesses of the greas
m. or fall to bring I the atiantion of the grand Jury Mmatingl

mm’bm&mduﬂ

cause; or
(%) Peremptorily stithe Jurors on grounds of YBte, reRgien,
m«ﬂma

[13 A prosscater hes the responsiifity oF a minister of Justice
and net simply Usat of an advecats. This resperaibiily covies
with & specific ehiigations te sse thut thii dalundant is accerded
procadurnd Justice anid thet guilt s decidus wpen the basts of
sulficimit avidents. Precissly ow far the geasecutor is reguired
0 90 In this direction 5 & MmaRter of dabals-wvi Varias n
mmmmmwum
mcmmm-mm

RE 53 (Khadr)
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Rules of Professional Conduct: Rule 3.8--Special Responsibilities of a Prosscutor Page20f3

which in turn are the product of prelonged and careful
deliberstion by lawyurs experiencad in both crminal
prosscution snd defense. This Ruls i¢ intanded to be 3
distiistion of soms, but not ali, of the professional chiigatiens
nposed on prosecutors by sppiicable lew. The Ruie, however,
(s not intended aitfier to restrict or t5 enpand the aliligations of
prosacutors derivad Trom the Unitad States Constitulien,
federal or District of Columbin statubes, and coust reles of

procedure.

{2] Aparnt from the spaciel respuisibiitios oF 8 gresetuter
under this Rule, presanuters are subjict ts U sows
mmhlmwmlbd

seseciation with the lawyer’s oiice. Indesd, becouss of the
power and vishily of 3 presscter, the preseculr’'s
campliance with thess Rules, and recognitien of the nesd to
refvein even Som same actions tedhnically aowed & sther
lowyers under the Rulss, mey, In curtain inslances, be of
special importance. Fer exaiple, Rule 3.8 prohibits
artrajudicdl ststements that wit have & substartis! Thelheod
of destreying the impesthiiity of the Judpe or Jury. In the
context of 8 criminal prossaxtion, pretrial publicity can present
tha further preblem of giving the public the incerrect
Impression that the actused is guiky buferd having bean
svoven guity threugh the dus procisess of the aw. It s
unvoidable, of course, that the publicstion of an indictment
mby Raelf have severs consequences for an accused. What is
avoidable, hewever, s extrajudiciel comment by a prosecutor
that serves urmecassattly to heighiun public condemnalion of
the sccused witheut & fagitimats law enfercament purpese
befere thw crioninel process hes talait it course. When tat
sccura, evan If the ukimete trisl ls ast prejudioed, the accused
may be subjected 0 unfslr and unnecessary condsmastion
befors tha trial thkes place. Accordingly, 8 prosecutior sheuld
use special care te avoild publicity, such as treugh talevised
press conferences, which would unnecessartly heighten
condermnalien of the scoused.

3] Nothing W this Commant, however, is intended %o
sugpest that 8 prosecotor may net informs the pubiic of such
matters as whather an eficil investigilion kas endad or is
cantinuing, or whe participated in it, and the presecuer mey
raspond to press Inquisies to carily such things s
tachnicaitios of tha indichment, tha shatus of the malter, or the
lagal procethurss tast will follow. Alse, & presecuter should be
fres to respond, kwefor 35 NECISERTY, 15 any etrajudicial
allegations by the defenss of unprofensionss er usiswdyl
canduct on the part of the presecuter's ofice.

| =

RE 53 (Khadr)
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The North Caroling State Bar |

Rule 3.5 Trisl Publiolly .

{(8) Almeryer who Is participsiing or hes paricipsied in the iwestigslion or

Sigalion of ¢ metier shall not muhs n witmjudiciel stalsment that he
(mows or ressansbily should Wnow will be disseminaied by maens of
commmicaion and will have 8 substeniial Seiiood of melerially

prajudicing e adiudfiontive prosseding in the malier.

(o) Notwithetanding paragraph (a), & lnwyer may siate:

e ollanse wolved whan
(1.)' n* dn«“ and, ewept prohibiied by

(2) the information contained in @ public recond;
(3) St an invesiigaion of & metier s In progrees;
{4) the scheduling or resull of eny vhep In fiigatiory
(5) & request for sasistance In ehiaining evidence and infonmation
NOCNISRrY Theretn;
g e e S e
() Inn crimingt case, In addion 15 subperagraphs (1) frough (8

(A) e iduntlly, residence, cooupelion and fanilly stetus of the sccused;
:nnmz:ua approhended, information necessary 1 aid
{C) The fact, e and plsce of west; snd

the of
%w vasligating end Sresting olicers or agencies and the

Notwitwtanding & lyer may maks & stetement
ﬂmm .ll"-lid "."-'.-.:-u..-f." :

RE 53 (Khadr)
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Page20f4

substantiel undue oliact of recent not inktiated by the
B i . A bt et T
fhe recent sdvarse publicily.

No lawyer sssccisiad in ¢ fern or govemmient agency with & lewyer
%’uumnﬂﬂcm prohiblied by paragraph

'] provisions of Ruls 3.8 do not preciude 3 lewyer from
rplyng from
-u:‘%"- promsedngs o ghitivs, SbaLinete, o oy
vestigaiive bodies.

antalls soree
dissaminaled shout & pavly % ial, paviculerly whese el ]
mlmihu&ﬁuﬂﬂhm ey
muliication of he prolesiive dillact of the-niles of lovansic

Inforests surved by e fen il . sbout evenis
public tase @ sigit 10 3uisw shout Swesls 4 Is safely ond messures simed
ot sesuiing s suvirtly. & olio hus 8 n ihe conduct of

The Rule sels forlh & busic geseint prabibiion
me&‘u h-c!uﬂ:'m
subsiantist Beithood of g -\mw
wumham m::uﬁm
buwnnwhn,ﬂ  lawyers
m-::-ummmnu-n#u nofs

staloments wotl siot ordingily be considurd o present a .
mdlrﬂml.md‘wuh “hmbm
infended © qmmdumwwua”

nﬂ&mﬂ“ﬂﬂwnb -]

(1) She cheracter, , cominal racond of & party,
soupect in @ crisined investigation or wiiaes, or e idently of & wiess,
RE 53 (Khadr)

hupe(/averes. nober.comirelcsiral_selaspD=T2ABACK=ul adv.sepMype=vaLISTERG® 81717006
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The Notth Carolina State Bar : Page3 of 4

or the axpecied tastimony of 8 purly or witness; /

te or senulls of any exsmningion or tast or e fefusel or
fallure of & pesson 0 submit 10 en examinatlion or 9at, or ha Mentity or
nature of physiosl svidunce eupecied i be pressnind;

4 tohe nnocence of & dafendant n
¢ )mm. "l:ﬂuﬂ: or suspact ina

information that $w fewyer knows o should lmow s o
Qm.m-uam ¥ disciosed, e:zo

substentisl risk of prajudicing sn impartiat Wik or

nuuua.mummumur.wn:‘mu
M“hu“ﬁn—nmudm

proven gulty.
mmmmn projudics s e nature of the
cu ”h-hmm
’ ' 4 numumm‘m-'-lu'
m obmmenis I ioee cased, but ths Skelhood
dp‘lbaq depending an e typs of procssding.

m” “Iﬂ oihaiwien raise & quastion

See Rule for scilionsl duties of In connection wih

History Note: Statulory Authorily G, 84-23

Adopied July 24, 1997; Amended March 1, 2008.

ETHICS OPINION NOTES

CPR 4. Tha e resiioling previst pubiicily doss not apply when the cese
is on appesl.

SFED 4. qugmines the
mmlm#m:m.m

RE 53 (Khadr)
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The Nosth Caroline State Bar ' Page 4 of 4

ainu n Shenll v. Amerada MHess Corp. , 150 N.C. App. T11, 504 S.E.2d

' (1998).
- Copyvght ©2001.2003 Novis Cavolieg Sty Box. Al ighis ressrvee.

/

RE 53 (Khadr)
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Page [ of 3

Fule 3.5 Spociet Rusponsiiiities of 2 Prossautor
The prosscsicr in & criminel cses ehait

(a) relain fom proseculing & changs that 318 Prossoulor knows s ot
supponed by probable cause;

e e e i et o o
Gven reasongble cpporfunily to Gltals eouneet ‘
0ol spek 10 Oblain Tosw an Ve stcund & walver of

mmm-mn.mmmmmb
provant about & pest or ‘cliont, or periicipaie In the
i B e s ¢ ks & Lt e e
e lowyer, tuniees:

(1) the informetion sought is ot protucted SonySeciowsre by sy
spphoatie prviege; i |
e widence 18 asseniisl 10 the sucoseshd atan
%MM“ completion

(3} e s o Olher feayibie allumetion To-cbial: the Informelion;

() ecept for sinternents that are nsesssary 10 inform the public of the
mﬁ‘ldﬁqm&n-ﬂamamxh

oliin Sum making comments
:-:n-um-iamm :..
RE 53 (Khadr)
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The Notth Carolina State Bar Page2of 3

A hos he of & minkeler of and not
Mo Bt o o b oo i ek .
990 hat he defendant is accorded procedurat “M.ﬂ'l- )

decided upon the basls of sullicient evidénce. how
proseculor s ©.go i this dirclion is @ matter of debals and
varies In difierert Ses the ABA Stendasde of Criminal Justice

Relating 10 the Prosecution Funciion. A sysismalic sbuse of prosecutorial
discretion could consiiiule 8 viclalion of Ruls 8.4.

[2] The proseculor represents the sovernsign and, therefore, should uys
wnnmmcmwm.mu

n our system of oriminal , e sccoeed is 16'be given the benef of
ol ressonable respact o svidence snd winesess, the

[31 Paragraph (c) dose not apply; however, 10 an accused appesring pro
uwumddhmmlwuwu .
10 counsel and sllence. : rignts

The suceplion In peragraph () recognizes that & proseculcr may-seek
g Mm&umrmdmm
o the ‘could resull in substantial am bo an individus! or o the

5] Parsgraph ¢} I intlanded 1o Imit the lssuance of lswyer subpoenas in
grand jury and other crimingl proceadings, and search warranis for client
information, fo those siiualions in which there is s genuine need 1 Infrude
into the cllent-imwyer selafionship. The provision applies only when
20meons other than the iawyer is the trget of ¢ criminel investigation.

Parsgraph (7) supplements Rule 3.
ﬂummm -mw

RE 53 (Khadr)
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Adopied Suly 24, 1907; Amendad Wasch 1, 2009,
ETHICS OPINION NOTES

RPC 129, rules thet: and defanse may
mﬁ':':m:mmmnmmn
)

RPC Ogpinion rules prosaculor and the delense atiomey
0 direct questions conceming such meliers when pless sre entered in

open Court,
RPC 197. A prossoulor must deflanse counnel, jelil oficials, or other
Whﬁiﬂm of a criminal

defendent sher he charges ageingt the defendant have been diemisesd by
the prosscuky.

RPC 204. Itis projudiciel 10 e adminisieation of for a prosecutor ©0
offer special trestment 10 individuals charged with fraffic offenses or minor
crimes in sxchenge for a dissct chartatile contibution to the local school

RPC 243. ttis prejudicial 1o the administralion of justice for & ]
mummmuMammum
agresment frore a crimingl defendent.

- Capyvipht © 2001-2003 Novth Cansilee Siale Bur, A dghis ressrved.

| RE 53 (Khadr)
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DefiniseLINK News: Lawyers Addsess Thoany Issues on Bve of Militacy Consmissions H... Page 1 of 3

E)immiamein

Lawyers Address Therny Insuss en Eve of Military Commissions Hearings

By Kathioen T. Rhem
Aswczican Forces Press Setvice
NAVAL STATION GUANTANAMO BAY, Cubs, Jan. 10, 2006 — Military commissions to try

persoculs seligions belisfh,” 2 top with the commissions sei oday.

Air Fores Col. Morris Davis, chisf prosscutor for the Dofsnse Department’s Office of Military
Commissions, said he and his team insend t0 prosecute all military commissions cases in a fhir and
open manncr. Hoariogs in two such cases are scheduled 10 get under way here Somorzow.

“A lot of folks have questionsd whether thess proceedings should go forwerd,” Morris said. "We're
ficing mn ensmy liks we've nover faced before, and perhaps the Jaw haun't adapted 10 contempiste that
w.m-wmnﬁgwbmnwpuuh“wﬂpbm

The prosecuior’s comments came in e face of ough criticiem fiom hamneg rights organizations aad
definse attomeys for the two men due in court this week.

In pasticular, critics decry the trial and contiomed detention of Qmer Alined Khadr, a Canadian toem
accused of killing a U.S. serviceman snd wounding sevessl others in in 2002, Khadr was
15 at the time. His civilian defease atiornsy, Muncer Almad, & law at American University,
today called on the Canadien government 10 protest Klindr’s detwation and trial at Guantanamo Bay.

Davis wes critical of press roports thet cyeate "= sympathetic pictars of this poor kid who's all but
bilnd in one oye.”

*Well when we get past this defonse facade of, It sin't fhic,’ snd we get 10 the facts, you'll get 10 hear
n:(h:rmz)mmm is not atmecet biind in ops sys, be Jost an eye becanss of

He spoks of news asticies that mentioned Khadr's astorney said his clisnt almost disd in 2002 and
received inadequate medicsl care after that. *Walll (st trial) you'll hoar about (Army Sgt. 15t Class)
Chris Speer, 2a American modic who was murdered by Mir: Xhade," Davis suid. "Youll see pictures
of Mir. Khadr (in which he) lecks Eike he is almost doad, but thanks to the Aserican medics who
stepped over their dead fiend and tended to Mr. Khads, be's slive todey.*

Davis discosmtod reports that Khadr had been tortured in U.S, custody. “Part of (al Qeeda's) standerd
peocedure is if yow're captased by Western forces, say you're tortused beosuse the West just

oan't stosasch thet kind of thing,” he seld.

He also responded 10 public stateaents by Insnas rights ¥xpirts wondesing whist prosecuting & minor

RE 53 (Khadr)
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DefenseLINK News: Lawyers Addross Thecny Issues on Eve of Militery Commissions H_. Page 2 of 3

says about U).S. valucs. "Well, what it suys sbout who we ase is we're guing %0 hold tervorists
sccountabls when they kill American military forces,” Devis said.

Davis MM*I‘“MMMMEUW'&“&

murdes, yot prosecutors are not sesking the death pemaity. He alvo noted that 1 S-yesr-olds charged
with mourder in U.S, civilisn courts routinely are triod as adults.

mm«;mmwum&-uamm“mam.
Yemeni man accused of crafling teevorist propagmids. Atkeasys on both sifles sve working to find a
solution %0 an cthical dilemms the case bus imposed on-detailed militery sttornsy Azmy Maj. Thomas

In Bahlul's first appearance a muilitary commaission, in Angust 2004, he asked 1o represent
wahbw Yemﬁmuy In July 2003, Joha D, Altenburg k., appointing
sathority for the Dufense Department's Office of Militery Comaslesions, ruled thet Bahinl mey not
wmwmmmm definss coumee] soust represent
:lu-itym = & - .

wrangling and delays buve kept the case out of coust uatll now, and the Office
Mhmm&ﬁgsm&umum

%dembmlluwu.s. military represeniation and does 20t went %0 cven mest

woday that this places ki in an ethical dilemmn bovanse hs cansot mount 8 capable
MRBMWMW&?MM%WWMW
hm:-nmudus.aww

*To fores a lawyer on & defindant can anly load him to believe fhat the law coatrives against bhim,”
Flesner said. “Put another way, 10 force my represeutation on Myr. s} Bahinl may give the appeacsace
%o the outside world that ] am here not to serve as Mr. ol Bahiul's stioency, rather simply to add some
air of legitimacy t an otherwise wholly illegitimate process.”

Floener said he is secking legal briefs from the state Bar Asseciations of Iows and Wyoming, states in
which he is Hcensed 10 peactice law. He said bé is particularly interested in Wyoming’s opinios on the
issus becanse he was Nving in Wyoming when he was activated ¥y the Azmy Ressrve %0 work on this
case. "1 bave a grant deal of intezest in what the state of Wyomiag suys sbout my wbility to practics
Isw when I go home,” he said.

Anny reguistions on the conduct of military attorneys ass ambignons on the issus. Army Regulstion
27-26, Rules of Professional Conduct for Lawyers, states stwcneys should ask 60 bs removed fiom
cases in which they cannot mount s effoctive case and from seses in which the cliext rofhses
represenistion. Howsver, the regulation also states that "y tribumsl or other compstent suthority® may
require an sitoraey 10 stay on the case.

Commissions officials muy address the issus during tomoerow’s heasing.
Flesner stregsed that he wants % reprossat Bahlul and thet he focls the man nyeds sn stiomey. “It's

RE 53 (Khadr)
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rarcly wise for someons 10 represent themselves,” be ssid. "But I'm & public defender in e real
mﬂ.dhﬁmumﬂbm,dmdmﬂhﬂanpb

roprosont himeslf'if he wants 10 represent himpelt "

Spesicing of military commissions cases in gensral, Devis said, his team is coramitied 1o kesping such
cases &3 open as possible, desplte rules that sliow for closed heariags to present classified evidence.
He sxid be's confident some fiture cases coulld be trfed without any clased sessions.

*"We've got nothing 1o be ashansod of in what we're doing here,” Davis told reportess here to cover the
hesrinngs. "So we wunit you, we wunt the public, we want the worid 10 300 et we've cxtending a full
falr and open trial 1 the forrorists thwt bave atiacked us. Wmﬂcﬂ#bﬁuhh
osver Contemplated.” p

He noted that both Behiul and Khads attended tervorist training campe in Afghmnistsn, “When these

mmbeq.tqm’mﬂhm-lmbwbﬁm Davis said. "They
were learning how 10 makes bombs and kill Amecicans.”

Qdows Archive

RE 53 (Khadr)
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Gmwitm Guurnasess ®i1a mso

Guantanamo prisoh csmp off limits during U.S. military hearing for X
20:32:99 EST Jan 9, 2006

GUANTANAMO BAY (CP) - Its a barbod wire enclave totally at odds with the bea
tropical isiand.

On this day, the notorious prison camp thet's been bolding Camadian teenager Omar .
move then theee years is only faintly visible from the highest point of the historic U
On one side of the peak, where towering windarills provide some of the energy for ti
fhese's Camp Delta's 500 suspectod tesrorists and the security forces that ron the pris

Sprawiing out on the other side, the base comaymity of some 9,000 people that scex
any regular town.

Thare are schools, an outdoor movie park, recrestion centres, restwrants and suburtx

subdivisions of townhouses and large fourbedsooms with big garages. There is even
und 3 McDonald's,

But this is clearly no regular place.

On another smaller point nearby, a yellow military commission building with extrenr
secarity houses the plush courtroom whese Khade, 19, is expected to stiead & pre-tris

_Wednsdly

Just outside town is the infsmous line that divides the 116-equare-kilometre base fror
Serrinory, where some 27 kilometres of fance are patrolied by more than 100 U.S. g0l
stadium-tike lights are being instalied on both mides.

"it's uhwlycivindewﬂm hhk , the base

0 Cyoss Over.

They come by sea too. Right aow there are only 30 Cubens and onc Haitian, althoug
been many move at times,
RE 53 (Khadr)
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m&howh”mhﬁm”mﬁmmm
tribunal hearings in mose than & year

And there's been an extra pash lately 0 Improve sccees amid the continzing outery 8
conditions and widespread sliegations of torture.

"We're trying %0 open up move sad more,” ssys Maj. Jeffrey Weik, "(or) people will t
trying 0 hide somuthing.”

W&.*Hﬁﬁc““mhiﬁu“w
woek, many fiom the Middie Bast, some Ewopom. Afilics t00.

But oo joumafist bas ever spoken 10 2 prisoner and they rarely tour occupied blocks.
mmhwuumwmwummu

*We dont want them 10 fioet [iks thoy're being put on displey,” seys Weir, and identi!
could put their families in denger.

mmqummmmmuumm
Khadr and others to their lswyess; stories of beatings, threats and being shackied in s
positions for many hours.

WeﬂMbthmWohuwhum
procedures,” sxys Weir, who also vigorously defended security rules barring televisis
MMMM*«M&W&MM&&

*The mission is in the workdwide view. A lot of the peopis who would be against thi
mmﬁ:nmmmmmnmum
make it sy .

is
m& Mmummdﬁrbmwbyﬂnm

Desert fistigue-clad soldiors with rifies frequantly check idensification and while ther
efforts 8o reduce any excesses in security, the rulos are stringent.

*Do not go beyond tmt stop sign,” Weir says at ons "t I'm ©
Koo’y i oyl mys poiat. "If you do, I'm going to p

U.S. authoritics stress that Camp X-Ray, s tervibie ssporacy setup of small tha
woridwide condesanation, has been shit down. pes

ik about respect for the Ialamic fhith, provision of culturally appropriats food
%Mdﬁdd&hhdﬂemmdbum

Meanwhile, 43 detainees are still u.smmw-mm fo
,mmmmhax-mmmuh-:&a .

‘ RE 53 (Khadr)
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some physician gronps.
*Our policy is 1o proserve life by all clinical mesns,” said Mastin, noting that no deta
st Geantaoemo.

“There is a core group of hunger strikers who ate very commitsed.”

Khadr, who actually anived st the comp just sfier be sarnad 16 yeurs old, has been x
PP,

His bearing, and another this week for Ali Hamas al-Babiul, have sttracted 8 lotof ¢

Critics say the spocial military proocss set up by Presiderst George W. Bush for foref
captared in the war on Yeevor doesa't remotely affosd dus process.

None of the detainess are protected by the Gensve Convention sincs they are consid
combatants snd not prisoners of war,

The U.S. Supreme Court will hear srgmaents s spring that Bush has overstepped 1
boundaries.

Khadr's case s also contentious because he was only 15 when he was captured by U.
Afghenistan afier » fivefight that killed an Assericen medic,

His lawyers say he should lmve been treated a3 8 juveaile and released from Guantsr
youths were.

Kbadr, charged in November with musder and other counts stesaming from the July
inéident, faces Life in prison if he's convicted.

© The Canadian Press, 2006

Frovane

. RE 53 (Khadr)
- D=/ www.cbo.calep/woridA0601 05/wO1 0974 Jstl Page 29,078

295



. - e smapne W BO & Gmtiasi—y peve 2o

CTV.oa | Prosecutor sxys Omar Khadr not 2 yosng innocent Page10f3 .

SAE) CTewe @civea ||

pra-tril
a U.S. mitary tridunal

That pre-trial will be thea first time
Canydians have seon Khadr since he was
picked up and put in custody in
Guantanamo Bay.

Mhmﬂulﬂsﬂr—mu :
m.muau&mm
him and Minding ancther - is beihp !
mm.

face of Omar Khadr as he bulids bombs to
kil Amaricans,” Devis said. :

*rou'l heer about Cluts Speer who was

Davis ssid the 19-year-oid should be tried

RE 53 (Khadr)
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by & U.S. military tribunal despite claims

that the process is flawed. He defended W_g
the controversial American system and sald grow
des! with new societal thrests flice terrorists.

Khadr's iawyers are trying to shut down the procesdings claiming
that Guantanamo detainess &7 not getting their rights of due
* | process granted under international law.

mmmnmwhmu.s.sw
and some experts say the trisl is a ferce,

as unconstitutional,
Mmmmywnmmmu

'ﬂth not & fair process, no matter how you dress it up this
military commisgion Is stifl & sham,” Muneer Almad, a U.S. lawyer
and professor sald.

"A lawyer who's never defended a client even on charges of
Jeywelidng, it would be laughable ¥ the stakes weren't 3o high.*

Critics claim Khadr was tortured into confessing,

" |avi Cover, of Human Rights Watch, seid Khadr has endured having
pine soivent poured ovar him, threats of rape, and has been allowed
to defacete on himself during his stint in Guantanamo Bay.

The U.S. has denied using such tactics, and points to the Khadr
family tree. His fither was & doss associate of Osama bin Laden,
and he and his brothers adgmRt having spent time at terrortst traiting
camps.

Khadr, who was captured at age 15, Is facing & murder charge for
the July 2002 death of a U.S. Army medic. Sgt. 1st Class
Christopher Spesr died 11 days after being injured by a hand
grenade allegedty thrown by Khadr,

Charged in November with murder, attempbed murder, consplracy
'and alding tha snemy, Khadr faces life In prison after U.S.
suthorities sald they wouldn’t pursus the death penalty.

Wadnesday's hearings will be similar to an arrsignment. Ottaws has
seid oficials will cbserve the procssdings, but they are unable to
intervene. . )
The Khadr family has provoied intense debate in Canade. The femily
patriarch, Ahmed Suid, belfleved to be a clase associate of bin
Ladan's, was killed in a gun bettie with U.5.-led coaition foress in
Pekistan in Octobar 2003,

One son, Karim, was perslyzed in the incident and returned to
Canadas with his mother in April 2004 to gat madical trentrnent.

Ancther brothar, Abdurshman, was once detained at Guantanamo
but was released and went back to Canada.

Mesnwhile, the extradition hearing for another brather, Abduliah
Khadr has bean put over untll Feb, 2.

The Ameticans accuse the 24-yeur-oid of conspiring to kil 1.8,

RE 53 (Khadr)
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citizens abroad. He was urrested on Dec. 17 on a provisional arvest
warrsit lssiiad by the United States.

With a report from CTV's Joy Malbon in Guantanamo Bay

USER TOOLS |mm
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DISTRIBUTION A:
Apovel for pelblic sebase; dintribation iswnkmiled

Decunent cresied: 5 November 04 .
Air & Space Power Chwonicies - Chaoaicies Oplios Toyrnal

Effective Engagement in the Public Opinion Arena:
Amiphpmﬂvehﬁem.&ge

Col Morris D. Davis

Historically, the military ranks 25 one of the most trusted ingtitution in Americe. In sn anoual poll
" conducted by ths Gallup Organixation, the public consistently rutos the mifitary as the institution in
which it hag the highest lovel of conffidence placing it well shoad of ths Presidont, Congress and the
chiuech.! Public confidence romaing high despits questions about operatiens jn fraq, Prisomer sbuse
allegations at militery confinement facilities, the on-going hunt for al Quids in Afghanistan, concerns

about the snfhrax vaccination program, hoadlines over sexual asssuit allagations within the Department
dmdquﬁumhﬁ-wmmtndm

To maintein the public’s trust and confidence, particularly considering today”’s age of instantancous
access 10 news sad information, requires grester effort and more atteation than ever befre. The public,
rightfully, hes & strong interest In its military and the military Ins « duty 10 the public to be as
transparent as possible, and ©© @ extent practicable, to serve as an homest, straightforwand sogroe of
information. effectively '

informed while &e of: uniudh of
pubbe W M&? nﬁﬂyh n mhm
Mmm-ﬁumﬁm«hmnmy

Leadors must recognizs the communications process is a continuum that sterts at the decision-making
stage and ends with an effect on public opinion afier the communication is acoomplished. A coberent
communications process and steategy saves thne and effort, more consistently promotes the military’s
r&mumbﬂc&mnuh“huuwﬂmen

mm«m

From the newest sirman in basic tzaining to the Commander-in-Chief, everyons gets the same daily
alloteent of time. Demands dictate how cach person alicoates the time allotied, and *thers just aron’t
enough hours in the dey™ is 2 uiversal compiaint. Commandery fhoe spacial challenges and demands on
ummmto&ywhchna”ﬂniﬂh*bmu

one thing truly predictable is that the unpredictsble will imppen, forcing & resssssament of pricritios and
s resliocation of timo and effbet,
The essonce of what 2 commander docs, regardiess of his or ber lsvel in (he military hiecarchy, can be

distilied down to two words: make decisions. Bvery decision, whether 3 commander coasiders it trivial
o montmetal, affects someons, often in ways suboedinates or other cbeservers pesstive as nogetive if
not unthir or illegal. A porson that believes a decision is wrong can clevite the parceived grisvance o

the most senior levels of the military, other governmental agencies, menibers of Congress and o the
modia in & matier of scconds thanks 1o modern technology . . . and these responsss can all be dooe
simuitensously. mmm-gummmmd&u

| RE 53 (Khadr)
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d@mmﬂhhﬂmhﬁcnbgmw:m«m#s
potential requirements.
AM&&MWMMWuamdumdmhmmm
mﬂwahmﬂ-mﬁamnmmdmmhumma
of the Jitfle guy fighting ::uwdmwiﬁe has n;dm‘:'ﬁ&wub:
canse a
mmﬁm&«mbmw informmation presented in brief odited sound
bites, #nd forms a collective opinion on the facts and the appropristencss of command action. Like Jason
h&hcmd?ﬁ&lﬁmhnﬁmbmb&oﬂaﬂybhmm
ahmmmmmmmmmmdm

The military’s reluctance o engage the media in the wake of a perceived scandal in many cases
perpetantes the problem by allowing the complainant, the modin and other intorested parties to shape the
battiefield in the struggle to influence public opinion. For better or worse, public opinion matters. Public
opinion affects the political arcna and can infinence funding, oversight and direction to the Department
&Mﬂe.AmhMmﬂgmbhmhmﬂh&.mh
WMWmMmmhthlm
Mmlbmiﬁhyuduofm“mﬂnmﬁﬁsﬂ&‘:mudb
be resssessed. Senior Joaders . . . commanders . . . must be mose sttuned 0 potential consequences of
wmmmwnmmmwmmmnma

responwe plan in e evemt of 2 controversy and moré forthooming in articulating why their decisions
mmnﬂmﬂbm

First Lientenant Kelly Fiina:
Al.unlllhblcom

No case betier illustraics the wesknesses in the 0ld approach fo responding to controversy or the
influence public opinion possesses over government institutions them the case of Keily Flinn. Landed as
one of the growing number of female gradustes of the Air Forco Academy, Licutenant Fiinn became the
Air Force’s first fsmale B-52 pilot in 1995, She represenied the Air Fosce st cvents such as the May
1996 sir show at Andrews Air Force outside Washingion, DC, the biggest event of its kind in the United

States.?

wau&mmmﬁmumwmmu
bniﬁcmlsmwﬁehmhﬂneunh Licutensnt Flins begen a cowrse of conduct shoetly afier

the May 1996 air show that soon led %0 even greater notoriety. She began 8 sexoal relationship with &
single enfisted man at Minot Air Force Base, North Dakota, in Juns 1996. Later that same month, a
female ainnan and the sirman’s civilian lmsband arrived st Minot, and within deys Licutenant Flinn
developed a sexual relationship with the airman’s esband. The female airman discovered the affiir in
July and reported it ¢ her noncommissioned officer first sergeant. The noacommissioned officer, in a
gracious act that could have seved the young offioet’s career, warned Liowienant Flinn to end the
relationship. mmmuwmammmw
she continued the affair with the enlistod woman’s husbend. :

In November l”&lpmmd-hmbyhm-ﬂnhuammw
implicated Licutenant Flinn and ofhers for sexual misconduct. Lictitenant Flinn was questionod, chose to
waive her right to remain silent and elected 10 provids & statemeet in her defénac. She then made a false
official statement to investigators (what is ofien characterized as cbstruction of justice in civilian

) RE 53 (Khadr)
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investigations) demying a sexxal relationship with the sinnan’s husband. The civilisn kmsband, on the
other hand, ademitied 10 the authoritics he was having & sexusi relstionship with Lisutenant Flinn. The
story did not end there. By Deocmber 1996, Lisutenant Fling and the sinnan’s hasbend were living
whwrﬁmmmmmmmwﬁmu
contiouing relationship, Licutenant Flinn’s commander gave FTinm an order 10 have 00 fixther contact
with the ainnan’s busband. Lieutenant Flios violated the order, traveled with the airman’s husband on
vacation and even wrote a pervonal cheek 10 pay his college tition. §t was only sfior she loatned in
mnmuamwm»a-mmuuum
sexual relstionship with Lisutenant Fiinn thet she asked him 1o move out of her apartment. On Jenuary
28, 1997, Lioutenmnt Flinn's commander preferred cotrt-mastial charges against har for disobeying the
no-contact ondler, making fhise official statenaents, violating a reguistion by Suternizing with an airman
dumyma-mm-.w?muhmunm.mm

Wﬂomﬂd“hmﬂydhmdﬂu“ﬂn“hpﬂm
she was charged, fow ooild argue sbout its effectivences. Lisutenant Flinn retained civilien legal counsel
&s well as a sedia relations firm.* Withia weeks of the chargos, Licutenant Fling’s definse team crafted
& plan % pisad her cuss fo the public through the media in hopes of avoiding sver having o argue the
case before 2 judpe or jury in & court-martisl. In April and Mxy 1997, lengthy articles in The Now Yark
mmmwmmam-nmumhwu&-
Lieutenant Fiina and her defendtirs wanted 10 seil the public: The Air Porce was deaconian and way out
“mﬁﬂnnﬂyhm.mmhnﬂdhm’m“
Muh&duﬁaﬁumhﬂﬁcmhw As sn exzmple of how effoctive her
uﬁummhmwahﬁu”oﬂhNaYukﬁ-lﬂnh-nhmm

weeks.”

The Akr Farce’s spproach st the outset was the time honosed “no comment™ response that traditionally
hamstrung both govermuental agencics and prosecution teams, choosing instead o wait and present ity
case st trdal ¥ The Air Force's seticence to speak out ensblod Licutenant Flinn and hor team t0 fiams the
issue in texms favorsbie to her defense strategy with no opposition. By esrly May, just days befors the
cnsc was set 10 §0 o trial, public opinion was clearly aligned with Lisutenant Flinn, Telophons calls to
Air Force Public Affairs were seven 1o one that the Air Foros was troating Licutenant Flion unfiisly ¥
Equally as iinportant, ber ability t0 cast the issus ia her own tetms inflosnced political opinion on & bi-
partisan basis. Semate Majority Loader Trent Lott, a Republices from Mississippi, said, “1 think shoe is
being badly abused. I'll teil you, the Pentagon is not in fouch with reality en this so-catied question of
fratemisation. | mean, get real: You're still dealing with himman beings."*® Seaator Lot said he intended
10 raise the issue with the Sesretary of Dafinse and opined, “st a minimum she cught to get an honorabic
dischargs ™! Senstoe Tom Harkin, s Democrat from Iowa, said, “I think the Alr Farce Is looking
ridiculous on this, and I think the military is 100."'2 Reprcsentative Jamas Traficant, s Democrat from
Ohio, in & statement deipping with ssroasm, ssid: “For years, GI Jos was given a condom and a siap on
the wrist, But now GI Jans gets & court-martial, a slap in the fhos and, 10 boot, Labeled a Jezsbel for Life.
I usk, if this wes Lisutensat Errol Fiymn insiead of Liculenast Keily Plins, would there bo & count-

martial, Congress? Beam me up*?
The Air Force cventually chose 10 enter-the fiay and el its side of the story, that this wes not simply a
case of love goos swry, but & cass of an officer who disobeyed ordess, lisd and vademiined rospect for
o officer corps. On May 21, 1997, Air Force Chief of Staff General Ronald Fogelnsan told a
Wﬂ.'hhd.ﬂuhmnh-dﬂ-y This is sn issue sbout an officer who is
' RE 53 (Khadr)
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Mnaymmmwum mum.-uﬁum"‘mby
theon opinisas wers established and changing them would take time, something the Alr Forcs wasted
early on and by this polzs was running out of.

mmmmuw.mmmuaa—&mm
advocate, highlighted ®e pertls of fighting against such a public relstions campaign if you are the
imstitution. His sharply criticinod General Fogelmen's remarks saying, “we had the most cutrageous
MGbmﬂﬂmhM?m&?ﬁﬂMh&:ﬂ&
belief in (Lioutenant Flian"s) a siatoment a8 outrageous wa exerciss of command
M&ulummm&nﬂwmmqﬂmmwh
matier gone shead "5 Secromary of the Air Porce Sheila Wikieall brought the prosecution story %0 an cad
nwmumwmumuwusuarmuum
appeoved her sepamation with & geneeal dischargs. !¢ Intervatingly, by the time Secretary Widnall acted
te Alr Fosce’s effont to tell its siie of the story wes asivendy beghming to tam public opinion. Telsphone
calls 10 Air Force Public Affkirs on May 215t were two 1o one in favor of prosecution, & dramatic shift

from Just s week enrtier when callors opposed prosecution by a seves to one margia. 17
Kelly Flinn: The Aftermath

mm&ummuw-wonmmaﬂ-zu
Jossph Raiston withdrew his name from consideration for appoiatment as Chalrman of Chiets
of Stxi¥ in Juns 1997 after questions surfhced i) the media about en affhir he bad with a civilian
mmuymmuumwmmmmmuwu
Flina controversy was obvious. As one reporter stated, “(h)ad it nof been for Kelly Flinn, (Geaeral) Joo
Ralston prebably would have been chairman of the Joint Chicts today. '3 On July 28, 1997, Alr Forcs
Chief of S&fY General Ronald Fogelmen asked Socretary Widasll ©© be relioved of his duties and
aliowed 10 rotire a year befove completing his normal four-year term, in part because of Fliinn. Genersl
Pogelman sid he and Secretary Widnall, in his view, “had a good relationship right up 1o the Kelly
Flinn coptroversy. 1 Bomine of the Flinn cess and seversl other issucs, Gensral Fogelman said he
decided thet, “pethaps I wis riding the wroag borse here. After & wikils, you Jook sround and expericace
some serious doubts shout whether you car be right and sverybody cles wesng... In @y beart, I
concluded thet my contioned service was not in the bost interest of the Air Forve."2° General Pogelman
nmwhwudﬂpwm&m Congtess and pechaps cven the
Amegican public. Lisutcnunt Fline, on the other hasd, soemed muth betier. She wyote s book,
Mbk’pﬂﬁnﬂbhﬁn%h“ﬂﬂ diﬂ?ﬂlﬁﬁ:hm

1997, mehwmwlmhm

The Air Force Jeamned some important lessons from the Flin case, The Under Secretary of the Air Forcs
at the timve, Rudy de Leon, said, “1 think they (the Flion defonse teany) bad & very sophisticated plan.
They wesio ablo 1 fiaase the story escly on."2 Clearly the Air Force was out meacuvered and csught
wuwaWJﬂkﬁp“mWMﬁ&
relstions exrtipeign genessted, Not only beczuse of the Fiion debacle, but in an effort to prevent such
muumumm&wmmum«un
Force Whitisn Petars fored a “Communication SWAT Teazs™ in esrdy 1998 called the Air Foree

" Buscutive Issuss Team, or by its acronym, AFPAZ.Z The team repartid directly 1o the Secretary of the
-Alr Fores and the Chief of Stff of the Alr Force, and consisted of salect seembers from five Air Staff

and three Setretariat offices. 3¢

Blipc//wwor sispowes.snaf milkirchroniclesiooidavis] htm! ' Pegp ARl
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The AFPAZ mission was 10 Jook out on the horizon for posatial isskes, proactively develop a response
pian, andl forsulate fact-based thermes and messages 10 enhance the Air Fores's coimmumicstions

" capabilitics. The team wes given unfittered access 10 mestings conducted by sealor Afr Force officials
aid the represeniatives from the functiona] arces received access $0 high-Jevel meetings of snd inputs

from their counterparts in the ficld ss issues appesred et might gessests interest 2

Ofien the Privacy Act limited the Air Force®s ability 10 respond 10 gusetions sbout individual
achuinistrative and criminal justice cases, 50 AFPAZ developed a Privacy Act reloass in conjunction
with the Air Force General Counsel and the Alr Foroe Judge Advoosts General 3 The releass, if signed
by the individoal concomed, allowed the Air Force to discuss the of the cuse and tall its side of
the story. If the individual clected not t0 sign the relemss, it wasa 1 the outeide intevested party,
most often a reporier, that pechaps the individeal had something 1o hide and did ot want 1 give the Air

Force the opportunity to set the record straight 27

This more aggressive, proactive approach put the Air Foroe on betier fhoting to respond effectively %
comtroversial stories. Former Aiz Force judgs advocate, Brigadier Genesal (retired) Jim Swanson, ina
May 2003 article in USA Today, stiributed the military’s issproved medin pestae in pact to the lessons
leamned in the Kally Flinn case.?® General Swanson seid seuior lcaders “now sppesr to clestly
understand that it’s s military imperative in the Information Age 10 folly soscmmodate the media®s need
h’w“bﬁem Thet being 30, the miliry finally has something 10 thank Kelly Flinn
for. .

Even the Littie Issues Can Lead to Big Hasdackes

The Kelly Flinn case made headlines worldwide, affected the most senior levels of the Air Force,
reverberated in the halls of Congress, and Jod 10 & rethinking of how the mllitary engages with the
medis, but its origing can be traced back 80 North Dekota and 3 waming from a fiest sergoant 10 ccase
and desist and & no-contact erder from » squadron commandez, Their objective was to get xn officer to
stop carrylng on & sexual reistionship with the civilian husband of s enfisted woman. At the time, the
first scrgesnt and the squadron commander ceriainly had fittle idea what 2 sensations] case it wounid
mmummmmmmwnunqmum
o musdiroom into time conening, course aliecing ovents. -

In July 1999, ammmhmmmnmu&rmm-u-
Mbhmaﬂmhhmeuhnﬂm
pholograpls of nude fomsles with tatioos of animuls and insects, with the fomsles® geaitals incorporated
as part of ench txt900°s design. The husbund opsnsd the attachment snd shawed the photogsaphs to

' subordinates in bis unit. One of the subordinnies was offended and toid his fisst sergeant. The matter was
roported to secuxity fovoes and investigators interviewed the hnsbend. The bushand slected 10 waive his

right % remain silent and made & sworn written statersont dentying be received the email or ssw the
photographs.>

The commanders of the communications squadron and the transportation squadson elcctod o offer
nonjudicial ponishment 1o the husband and wifs, The husband was punished for using a p:ulnm
computer 1o display pomographic pictures to his subordinates and for the false official siaterment he

made 10 security forces investigators. The wifs was punished for misusing the government email system
10 send pomographis pictures, someothing specificlly probibitod by Air Force W"Wﬁbﬁ:
fhcts of these casos arc unique, these are the types of minor disciplinery infrastions commanders
mmamumummmmmmuumwuu
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front of the December 20, 1999, Alr Foree Times would read, “X-Rated Email, A Message Botween
Spouses: Whoee Business is 1732

The wifs set an email o the Air Foroo Times complaining that in the civilian sector what she and her
Insband &id “wouldn't have oven matiered” (a fact many labor lnw attomneys and coiporate in-house
mwmm and claiming the Air Forcs overreacted. 3 The impression her
description of crexted wes far Joss explicit than what the pictaves showed. vn-muur
Puu!hummm:mmum.hwﬂdhmﬂh
mmmmwmumwmuauunmuwm
wifs, and they sigued giving consent for the Air Foroe to discuss their cases. This allowed buse officials
to set the second straight. They provided the reporter with a copy of the kusband"s socond written
statement (0 sccurity foroes, & statement he wrote afier Joaming his wih conftesed. In that statement the
wmmum»mmum&u&mmm
any knowlodge was a “torrible mistake.™>* Bago officials xiso offared 10 show the photographs to the
rnbﬂmhwnﬂmﬂ&ﬂnhumuum&wma

Dyess Air Force Base officials responded MthMﬁum secured Privacy
Act relcases, provided the weiticn statements of the hasband and wife 10 the reporter, offered to show
him the pictures and provided him statistical informmtion on disciplinwy actions tsken st the base for
other misames of government email. In the cad, the story ran and was the Jead articls on the front page.
Base officials wonld heve prefierred the story not rua at all, but whea it did sppedr on newsstands the
overall tone wes less critical and maore balanced than i Hkely would have bess had thay fhiled o -

MhMuumemmm

mmmmmum"

A former Air Force Academy cadet sent an email oa Janussy 2, 2003, to the Secsstary of the Air Force,
members of Congress, media outicts and others alieging thece was & pervasive scxual assault problem at
the Academy and complaining that seccual agsanit victizng were ignoved and oven mistreated when they
roported their assauits ® Academy officials. 3 By year's cnd, the email fod #0 over 1,900 news stories,
four separate investigations, five congressional heerings and an hourlong featwrs on The Oprsh Winfloy
M"W&Mw“ﬂu“mﬂ”dﬁ““.b“du

way it was perceived 1o beve respoadod 1o the controvecry 38

Investigations are oa-going, so it is premature 10 assess right and wrong in the Academy’s sexual asssult
oontroversy, but there are soms public opizion and public relations issuss 10 consider. .

First, information was available withia the halls of the Air Force Acadomy suggesting there was & sexual

asssuit problem requiring attention;*® howsver, it sppesred much of that information comveyed
umwsmmmmuwmm':;m

and move aggressively, and mmmhmnuﬁudmnuh’
the question of what was the point of collecting information if it was ot guing © be provided to the
Academy’s leadership? Confronting an issus esrly and aggressively cortaiuly incrossos the chancos it
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can be resolved without becoming a national issue,

Seoond, the Secretary of he Air Porce and the Chief of Staff reloased the Agenda for Changs on March
26, 2003, nearly three months before the Working Group the Sccretary esmblished to investigate the.
probism subuiitted its eport,*® and amounced that four of the Academy’s senior lenders, including the
Suporintendent and the Commandant of Cadets, wers being reamigned ! In the Air Force press release
sccompanying the Agenda for Change, the Secretary suid the problems st the Academy predated the
Superinendent mid the Conmmandant, and “we do not hold (them) responsible. ™ This drew s quick and
biting response from some members of Congress. Senator John MoCain, a Republicen from Arizons and
& member of the Senste Armed Services Comumittee, said, “(it is sbundanily clear the secretary of the
Air Force has proven himself totally incapable of handling this issue™ and be callod the Air Foroe's
Tesponse to the sexual asseuit allegations “some of the most incredible cvasions I've seen in 40 years.”9
In a hearing befbre the Senats Armed Services Committos on March 31, 2003, senstors criticized the
Secretary sad the Chief of StafY for reaching conclusions about respomsibility before the investigations
were finished and demanded a fourth investigation by an independent pancl 44 Rogandiess of who is or is
not responsible for the problems at the Acedemy, releasing a statement haplying that conclusions on
accountsbility bad been resched, cven as investigstions were on-going, created a perception that a fix
was in and the Air Force was legs than objective in confronting the issue. In hindsight, coe could srguc
Mbmumwwmd.ﬂhmmmﬂmm

. expressed in more preliminary, less sonclusive tiswms. In the end, the positive impact the reloase of the
whewﬂhnwwﬁbqimmwmﬂdud,unmbythm
memum»m

,uwpdmwmwmmamwm
of the House of Represeniatives froma Florida, questioned whether the Air Fosoe was capabils of
investigating itself. The Pancl’s report said: -

The Panel is also concerned shout the sceming inability of the Air Force to-adoqustely
investigate iteelf. While the Air Foree Gemeral Counsel's Working Group conducied &
thorongh investigation of the Academy, it completely fhiled to address ons of the most
sigaificant contributors t0 the current controversy — inefloctive oversight by Air Force
leadership. Mambers of the Working Growp knsw about the priar involvezsent of Air Force
leadership since they or their offices were engaged in the issucs over the past ten years. Yet
NMMM.I&:M&QMWJ&M

in the Working Group Report. 4

The report goos on to sy, “(the Panel belioves that the Afr Force Geaeral Counsel sttempied 1o shicld
Alr Force Headguarters from public criticiam by focusing exchisively on ovents st the Academy.™¢

The Secretary, the Chief of Staff and the Air Foree Gensral Counsel testifiod before the Senate Armed
Servioes Commitioe on Septemnber 30, 2003, following the relcass of the independent pinel’s repart and
the appearance of Representative Fowler and other panel members befure the Commitics on September
24th.*’ They Baced tough bi-partisan questioning, particulerly questions on why the Working Group’s
Report &id not address Headuarters Air Force involvement, The General Counsel told Seaator MeCain
she did not remsember if she removed findings about prior Headquarters Alr Force involversent from the
mm“m&hnm‘(ﬂﬂahhwm
defiense.™$ The Socretary, tho Chief of Staff and the General Counsel also told the Committes the
Woxking Group”s enlier conclusion thet these wes no systemic effort 10 ignare soxual asseult at the
Academy might have been different in Hght of now information developed duslag the independont
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penel"s review. Following the hearing, the Commitiee Wrots to the Departtasat of Defimse Inspactor
General requesting to ¢xpand aa on-going Inspector General invostigation 10 include potential
responsibility at the Headquarters Air Fores Jovel.®

The lexson here is when the Air Foros tells its side of the story it needs 10 be the complets story, orats
minimuen 2 release with a cavest on the limits of what the story couteing. In this orse, the collateral
issnes associsted with how the investigation was condactod and what was or was not included in the
Working Group's report became a story abmost oqual ia size and scope to the osiginal sexcal sssanlt
issue ot the Academty. It took an untold amount of time and offort st the most sensor Jovels of the Service
10 respond, all in the midst of on-going combat operstions in Irag winn sttention and effort could have

most effectively becn focused on the wer. %

Effective Engagement

While the cases discussed above have & central theme . . . s2x . . . sex is by no means the only topic that
can lead 10 controversies and headlines. The aftermath of the Apeil 2002 friendly fire incident in
Afghanistan that claimmed the ives of Sur Canadisn acidiers and injured vight made headiines for
months 5! The cn-again, ofE-again, cn-agein anthrax vaccinstion program, which vesalted in courts-
martial and other punitive actions for thoes who refsod orders 10 take the vaccine, found its way into
the fideral court syssen and beck into the beadfincs 5 The Alr Foree’s proposed multi-billion dollar
tanker loass deal with Bocing gencratod a congressional fisestorm and intcxse media stiention.>? Each

mﬂdmuaumﬁhpﬂcdnﬁdﬁmd&mapﬂk
oa the military, but it Is not the subject matter of oases that is conttnl 1o the cucrent discussion.

mﬂhﬁh%wm“ﬁbﬂwhnmmd

uﬂty’:uﬂdﬁ'm&mupﬁeqﬂudnﬁaﬁmMuﬂ
mu&muﬂﬂdbmm

AmMcmMmMuﬂ:hﬂh&hﬁmka
mhbﬁae{ mm dpu.Ab muﬁwd
public were post-mortem
mmwﬁ#.‘hr&:—:-&u;&h-”w&mm
approach 10 engaging with the asedia-* The suthors noted thet militery culters . . . its norms, rales and
m uummmumummmummmms
“Mumnuunmmmm
strégsing being mdbamhoﬁuwulydum groups or the media to
_Mh%h%%“mmuhhnw-ﬁmd
cultivation of thames consistent with the Air Force's interests as key componsnts of an effective plan ©

botter inform the medie sad the public.5”

In today"s eavironnaent, the public relies o the media for the bulk of the information it consumes. >
Deputy Assistant General Counsel of the Depariment 6f Defense James Schwenk, a retired Marine
Corps Brigadier General and former judge advocsts, said, “(he people gain the information thoy need
from an cver-incroasing varisty of sources, but thees can be Rifle doubt that they receive most of thet

Mwumﬁwmwmmy -nwaum
government, serves the people and has & duty to provide the citivenry with indoenstion sbout
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sctivities. Citing the osth military members, both uaiformed and civilian, taks 10 suppost and defend the
constitation, he said, “(o)ae might well conclude that e military has 8 Constitutionafly-based
obligstien 10 provide information to the American public.™® He argued that “no comment” responses
incrouse the risk an issus will be portrxyed in & misicading or nnbalanced light, snd refising % comment
coud creats an ixfrence of “gullt by silonce. ™! General Schwenik concluded, “(d)ealing with the modia
is not an additional burden anvelated to normal work in the Department of Defenss. Desling with the

moodin is an inherent and important obligation of normel govesament service, military or civilian. "5

The Flina case highlighted & posential cultweal divide separating the military and certain segments of the
genexal public, Fewer members of the public, fower elected representatives and fower appointed officials
than ever before bave sexrved in the military. & Rewer and fewer membens of the public zaderstand from
personal cxparience the importance of good order and discipline in the heat of bettlc or 3 lohg, grucliag
campaign. This lack of military experionce and comprehonsion of how the military operstes lsaves 8
woid that can breed misonderstanding. It is incumbent upon the military, Mwﬁhpﬂb’s
rmhﬁnﬁ;uw&nﬂp&gmh&ybn“umhﬂk
informed 3 understanding of the military Mﬂmﬁﬂm
into context, Dr. Joha Hillen, a former Anmty officer and a public policy scholer who specislizes in
military issuss, said, “(a) conoertad effort by the militery t0 get out front of these trends o public
mwupammmm&mbmumndbbm

bmmmm

mmh»wﬂmmumummwum
the mifitary’s and the antion’s interests. Developing a strategy stasts with recognizing the process ss &
. contibuum that baging with a zisk mansgement approach 10 decision making. Too ofien the foous is on
how o respond after the controversy erupts. At the heart of every mymmcam

mmm&m:mhbmﬁy mqmnmm

. stmiegy for today will require constant monitoring and trensformation 10 adept 10 an evolving

mmwmmmhmwmmsmu
decision making, cagaging the preas and the public, affecting public opinion and hopefully advancing

hpﬂn‘tMof military.

Vistuslly every decision has an impact oo someane. Think shout it for 8 moment: selocting the
squadron’s ainman of the quarter, preparing the duty achedule to cover a holidey period, evaluating bids
for award of & contract, deciding who gsts s definitely promote reconsmendetion and who gets &
M&mﬁ;mmmmmﬂymmwmmww
from the reserve component 1 activate for an exiended deploymént , . . the outcome in each case is
Mbmamummw‘-ﬂmmm and the “Josers™ may not
readily actept the docision,

That i2 not 10 say leaders should shy sway from making decisions in hopes of avoiding controversics.
Effisctive leaders are realists who recognize thers are pros and cons 10 most evexy docision. The

MﬁwmwwmaMMh

Is a decision required? If s0, what are the options? What are the potential risics and benefits of each
option? Are thare any reasonable ways 1 mitigate the risks and maxisise the benefits? Given the

decision that has t0 be made and considering 21l the circumstences, which is the best option? If the
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msn&.ﬁudbt&mmﬂnhlﬂywdﬂhh
sppropriate response?

Leaders often ask their advisors, “can I do this?" In most cases the answer is yes. The more difficult
quostion is not “may [ do R," it i3 “should 1 do i7" President Richerd Nixon coined the expression, “how
will it play in Pooria? and smede it his toushetone for decision-making * Regandless of how history
judges Nbwn's mors infamous declsions, his “how will it plsy in Peoria?” unalysis is simply another
way of expressing the “should I dn it? assessment Jeaders oughi to conduct. It tesognizss there is more
1o weigh than just whether the decision is logal, moral and sthical, and takes it acoount both the
impact the decision will hewe oci the interested parties sad the perception &t will create. Even when the
decision will not play well, it may still be the right decision. Leaders should weigh alf the competing
mﬂmuh‘muymmwm»mmuumm
victories. Some decisions, no matter the potential risks or probable uspopularity, ars unequivocally the
right decisions and should be made. Othors may allow for serious consideration of a second or third tier
siternative. The end rosult is londers noed & realistic perspective that taless o sccount all factors,
positive and negative, and lsads to the bost solation possible.

2. Massexinlize the rationsle fora decision

Anyoas in a sesior Joadership position that hes aot besn the subjecs of an investigation by an Inspector
General, the object of adverss maodia atiention or the recipisnt of & congsvesional inquiry need only
weit . . . it is just a matter of time. In some cases it may be months, if aot yeacs, affer the fact befors a
decision is called jnto question. When that happens, & recard of how the detisien wes made, particuluty
if it invelves what sesmiad 10 be an inconsequential decision for which the detalis have kong sinoe been
forgotien, is invaluable. Obviously, the import of the decision has a signifionnt oa the level of
documentation that would reasonsbly be wmm s doller
mwﬂ&dyhnmmhﬁyh the winner in the sqrmdron’s airman
of the quarter competition, but even a fow words jofted in a day planner boukd be belpfuul iater. A loader
whose decision is challenged should be able t0 articulage his or her rationsle for the docision, and a
record not cnly serves to refiosh the loader’s recollection, it also documents the various considerstions at
ﬂnﬁnu‘bm-dmhm&mnﬂ“ﬂwmm»
Mamwwuﬂnuﬂh’

Discussions are froquently conducted by email in todgy®s euviromueat. Email is s useful 100l and the
Mhmbhl:zi in reconstructing the deliberstive process; however, it can

Microsoft founder Bill Gates discoversd that the hard way during the 1997 antitrest suit filad against his
mwumwmmnmummmm

its competition provided & smoking gun for the govermment’s case aad led 0 & setticment in
2002 on terms Joss firvorable than Microsoft would have desired. 7 The suthor of s recent article
mvﬂdnudnuﬂdm‘(wmmﬂutmnnﬂywmﬂﬂm.mnm.c
inﬁutohupmdim. I pays to think twice befoce hitting send to prevent emberrasament Iater
if an issue dovelops and the email traffic becomes discoversble or public knowledge.

A potential problem ﬁﬁm&hﬁ:ﬁamu&“hm:lmh

Basth Party in Macch 2003.% The subsequent filare to find WD led to questions of whether the
mwbpﬂh“w&aﬂnﬁmhﬂw“bhﬁdh llui-anou
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fauity inseltigonce. A special commission reviewed the pro-war colloction and assessment of intelligence
information, and the iasus is & factor in the 2004 cloctions. ™

Military leaders fico similar scrutiny, although certainly of lesscr magnitude, in any putw
analysis of their decision-making processes. This potential for a later sttack on the factus] ofs
decision does not, howover, outweigh the advantages of heving & record of what went into the .
deliberative process. The fhetual basis should have beer oxpiored, considored anil proven sound before
the decision was made. What constiktes 2 reascnable love] of cortainty depends on the aatwre and
significance of the decision. The earlier, “bow will in play in Peoria?™ anslysis is & good rule of thumb.
Would 8 reasonably prodent person make & decision of this magnitude given the claracter snd weight of
ummuumun,u-&uﬁuwunmmm

is lnter challenged.

Obviously leaders cannot document every decigion they make in the course of a day or littlo else would
pmmmmucmm.ﬁnyhmhm
wihere some amouat of documentation is sppropriate depends o ths circumstances. In the ond, it is an
art and not & sciencs. Deeiding whether a decision should be documented and, if 50, to what extent, isa
decision in and of jteelf and like every other decision is subject to being critivised later. Loaders mey
find themacives in Ghe proverbial, “dammned if you do, danmed if you don™t” trap. It is & matier of
discretion and judgment, and effective Joaders must master the wrt of striking the right balance. As 2
final point on doctxnenting & decision, if these are muitiple bases for ¢ decision, it often pays to list them
all. If one of the bases is Ixter shown 10 be ervoneous the decision mxy still “play in Peoria” on the
streagth of the bases that remgin.

Awummmuwmmcummn
difficult 1o accurately aseess its overall health. Even those with & “mensgement by welking around™

approach o leadership are ualikely to got a trus pictare of how things we goiag at lower levels, There
are, however, resources availsble 1o help leaders monitor their cavironments.

mm&mmmuwmm:anumﬁmhm
commander whanever possible, instead presenting news in the best light, But & wing commander bag the
ability 10 stay infoemed by tapping members of his or hee staff. For cxample, the wing logal office is
engaged with all the unity on the installation and should have & good semse of trends 2nd isstes. The
naff judge advocete can and should be expected 10 keep his or her wing commender informed of matiers
m»mnmmmmmmwmmuwmu
unit first sergeants and other snlistcd organizmtions, and should have his or finger on the pulse of the
enlisted force. Both security foroes and the Office of Special Investigations are actively isvolved in law
caforcement, atid they caa provide ixfbrmation on developing tronds and potential thecsts. While these .
nmmmmuhmmmﬁmwhmhum
mmm'nmmmﬁﬁmm&bum
levels of the Air Foros, AFPAZ wes crested in part o provids semior lsadess situationsl swarenees of

potential issues thet could affiect the Air Forvs.”!

Utilizing these resources casbles Jeaders to make infornved, well-rensoned decisions rather than
operating in & vactum, Using the Alr Foroe wing scenario as an exismple, 2 wing commander faced with
a“nawmm,ﬂ-nmmwh&mdabu.m
use his or her staff advisors to belp him or her reach the right decision, one thmt wilt in Peoris.”
Law enforcemaent can provide advice on whether drunk driving is becoming s trend and the facts of
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the particular case. The staff judge advocsts can provide advice on the normal range of punishment for
such offenses and help ensure consistency. The command chisf master sergeant can provide input on
bow a proposed punishenent will be pesceived by the enlisted force. Taking all of these-inputs into
mupmmgmmwrmmuwmmunm
likely w0 result in a decision that will withstand scrutiny and serve institutionsl interests.

4. Considar » rosponse plan

Ths time to think about how to respond 1 & contraversy is before the controversy erupts, not afterwards,
This principle was clearly recognized when AFPAZ was tasked o, “anticipate 2ad monitor issues o
ensure timely delivery of accurate and forthright Air Foroe messages. "7 The sems principle is troe st
every level of leadership. It is better to anticipate a problem could develop, bave s plan %0 respond, and
umnunqdmnmwzﬁ-hwmuhmum
begun to take shape. Proof of this point is intuitive, but difficnlt to establish with empirical svidence:
Success is based on a potential issue never evolving into an actual controveesy. The Lieutenant Flinn
case is iflustrative of the problem with trying to engage t00 late, after the fight has begen. Forall
purposss, public opinion was swayed and the debate was over before the Alr Forcs ever

peactical
stepped up 1 the podium.

There is no single model for an effective response plan. The appropriste amount of time and effort, and
the propar level of sophisticetion, depends upon the circumstunces. A reascnnbie plan to address &
mhﬂﬂnﬁat&umaﬁmdhmmwﬂhw
different from a response plan 1o deal with disciplinary actions related 10 a fistal sircraft aocident during
combat, The point is leaders at all levels should, at the time they make deocisions, think through the
“what ifs” that might follow snd bave, st a minimum, & notion of how they will respond and what
resources are svailable to assist them. Public Affairs officers ar available st al? levels to halp develop
and articulete the message in terms that support the military’s imerests.

Leaders should consider what proactive stepe they can teke 10 mitigate the poteatial for 8 controversy to
arise. For instance, afier a decision is mads on an sirman of the quarter winner, the commander or the
first sergoant migit take & few minutes 10 meet with cach of the nos-sclsots individuslly to

them on the accomplisinnonts that lod © their nominations for the award and 10 thank them for theic
contributions 10 the umit. The non-selects will still be dissppointed they were not the winner, but some
positive reinforcement could reduce the “why him or her and not me? negative seatiment that can
follow an award decision.

‘This principle was incorporated in the government procurement arens soms yetrs ago when the Federal
Aoquisition Regulation adopted procedures for the government 1o mest with and debrief unsuccesstul
oﬁutnnmhywuw&um&am«mum&hﬂd
swanrd.*’ Bxplaining to an offeror where the weaknesses were in its proposal end discussing the rationale
for the government's award decision can, in many cases, prevent a protacted and distuptive

protest later.™ Before those debrisfing procedures were adopted, it often took a formal
protest and initiation of the contentious litigation process for & dissppointed offeror to “discover™ where
it foll short. It simply made sense t provide the information early and in a more informal, loss
adversarial mshner. Not only does it satizfy the disappointed offeror’s desire for information, it also
heips maintxin the relstionship between the government agency and & company that is either doing
business with the goversment on other contracts or Ekely 10 compete agsin for fitare contracts.

S. Taka the offhnsive
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James Cazville and Paul Begals, in their book, Buct Up, Suck Up ... ucm:umrum
- Up, wid it welk:

Hearing tud news sbout somoone fiom = thind paty ofien clicits schadenfiende, that
wonderful German word that means taking plossure in someocns else’s paiz. But when you
bear it from the person directly, there’s a lot less schadenfreude and & lot more sympathy.”

While they were referring to bad news on an individual level, e same principls holds tras for an
organization. Too ofien the militery waits for the bad news to hit the media, and Shen starts a defbnsive
campaigs to mitigate the damage. In appropriate cases it would be in the military’s interest to taks the
offemsive aod get in front of the nows. Trial sttornsys know that if there is ditt on & key witness it is best
nhhuﬂhhﬂmﬁndkh“q&hmmmu
wind out of opposing counsel sails when he or she stands up and sxys, “imn’t it true that you ..
Otherwise, the bad ncws cant be the focal point of crose-cxmnimtion, making it mhoﬁrdb

. was trying to hide the treth from the jury and putting the witaess® credibility in doubt. It has much less
impuct when the jury has slready hoard it during direct examination, so by the time it comes up agsin
duwing cross-examination, the result is mose of = “s0 what? I"ve already heaed about that.”

The Air Fosce Academy sexual asssult scandal offers an exxmple of this point. The public reistions
mwumwcm»m«mmummw

the Air Force attesapted o shicld senior Jeadership flom eriticiam for its role in the
scandal. The Denver Fost’s September 24, 2003, M”WMWWMAPA
mm&mmm&; The asticle described testimony before the Senate
Amdmcuﬁheawa by Represcntative Tillie Fowler and other members
of The Pavel to Review Sexual Misconduct Allogations at the U.S. Air Foree Academy. The Panc] told
the Sennts Armed Services Cominittec that information about the rols of ssaior Air Force leaders in the
sexunl aspeuit scandal was omitted from The Report of the Working Group Concerning the Deterrence
of and Response to Sexua] Assanlt a2 the U.S, Air Force Academyy. Specificafly, Representative Fowler
MM&MMMMWWM&-&W

fuvestigation to peotect Air Force loaders.”T?

While the Genersl Counsel vehemently denied the allogation and the Secratary sad Chief of Staff
defonded their handling of the sexnal assanit issus, the damage was dono.”™ The Chaleman of the Seaate
Armed Services Commities annovmeed that confirmation hotrings on the Secretary’s nominstion 1o
becoms Secretasy of the Arnxy would not be beld until additional investigations were completed and the
Inspector Geneeal fur the Departasent of Defense was asked © investigete the role of Air Foroe seaior
leaders in s sowadel.”” On March 10, 2004, after his nomination for the Avrry post stalled in the
Cm&rmdﬁtnuﬁ.hmahmhm&-uh
m&&mmhmhmcﬂh.-igi’umﬁhﬁudhnml
assacit scandal ¥

The benefit of hindsight is undeniable and it suggests the Air Force’s interosts may have been betiter
served had it acknowledgod carlior that senior leaders knew of sexual assault issues at the Air Force
befors the 2003 scandal bt % Ackeowiodging the issas was known and addressing who knew
aboat it and what actions they took or should have taken would not have stopped criticism, but the
criticism would have been mated compared to the uproar that followed when it appesred there was a
m“mhma”w&mduuhm&ht&.&“ma
become a story in itvelf with significant The Air Foroe missed an opportunity 1o take the
MdmmﬁudﬁmmhMﬁm
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The military cannot be the first one out of the chete overy time for a variety of reasons. Many cases
involve information on individuals that is protected by the Privacy Act.™ In thoss cases, taking the
offensive may not mean being first with the ncws, but being ready 10 respond whos the nows hits. Have
the Privacy Act waiver ready and waiting. Have the relevant doroments redected, copied and ready to

time to formulate § response. Being ready will not prevent bad mews from bappening, but it enshies the
military 30 be seca a3 forthooming and allows it to help define the parameters of the issue.

Like it or not, it is simply & fact of life that the public is intercsted in the military and the media is its
most prevaleat condult for informmation. The military recognizes that fact amd has incogporated it into
military doctrine. Joint Publication 3-61, Dostrine for Public Affkirs in Joint Operstions,

that the spead of current operations and advanoes in technology “significantly complicats the challenges
10 both commanders and public affairs persomnel in supporting news modia sfforts to keep the poblic,
both internal and exteral, informed.™* The Joint Publication also acknowiedges that an aggressive,
coherent plan 10 facifitzte the media®s need for information is imperative, saying, “(9o do otherwise
simply places the mikitery in & defensive, catoh-up role and fhils to achieve ons of its own vary

important missions—keeping the public informed. "%

MﬁtWMMnmm-hWAthMk

media swareness snd public relations training into professional mifitary education at all
Ievels. Grooming Jeaders of today and tomorrow o appreciats the impact media atication and public
opinion have on their ability to conduct operstions with mininal unngcessary distractions logically
belongs in the schoothouss. The Air Force Public Affkirs Center of Exoellence (PACE), 8 patt of the
deMMdMMNMMMnm
collages and courses at Air University,

Students attonding the Air War Colloge complote "Engaging the Media,” a mandstory three-hour course
that inciudes an hour and 2 haif of lecture and an bowr and a half of semingr discussion. PACE conduocts
& thicty-bour elective entidied “The Commander and the Nows Media,” leads two-hours of sceninar .
discussion during “The Art of Command™ and “Case Studies in Air Force Leadership™ electives, and
provides optional on-camers medis training. PACE also participstes in the Secrotary of the Air Farce’s
National Security Foram sad the Solo Challeage and Joint Land, Aerospace and Sea Simmlation
_exevcises at the Air War College.®

Students attending the Air Command and Staff Colloge are rogquired to complete “The Role of the Modia
and Leadership,” 2 ono-hour locturs by a senior offioer on the importance of understanding the vole of
the media; “The Military and the Mediz,” a two end 2 balf hour paned dacuission by medis
represeniatives on mifitary-media relations; and “Modin snd the Leader,” a two and & half hour lectare
on the power of the sedis and techniques for successfl media interviews. PACE offers & thirteen-week
long, thirty-nine academic hour elective entitied “Ths War for Public Opinion: Propaganda, Public

Affhirs and the Military-Media Relationship® snd provides optiona! on-camers medis training %
PACE conducts public affairs and media iraining in many of the cowrses offered io the Ira C. Eaker

mammmmmm Group Comssaador and On-
Scene Commander courses offered by the Commandets’ Professional Development School: the Air
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Force First Scigeants’ Academy; the Staff Judge Advocate Course and Opertions Law Course
wwu&mmmwwmmmnum

Officer School. ¥

Public affairs dmﬁMquuﬁﬂdmmm PACB
developed core blocks of training included in Senior Noncommissioned Officer Academy,
Noncommissioned Officer Academy and Airman Loadership School conses.’® PACE also participates '
in the Information Warfare Applications Course and the Contingency Wartine Planning Course
conducted by the College of Astospace Doctrine, Research and Rducation:® the Theater Campeign
Warfare wargame conducted by the School for Advenced Air and Space Studics; the JAG FLAG
exercise conducted by the Alr Fosce Judge Advocate Genoral School; and the Bluo Thunder exercisc

conducted in the Air and Space Basic Course. %

Training should, and ofierrdoes, focus on cresfing a mindset that trangparency is desirable and the
process starts with anticipating potential outoomes at the initial decision-msking stage. In addition to
WWMQMWnQMMMMW

boc basis now. The objective is not to develop leaders that make decision based upon their assessment
of public opinion-—dJoing the right thing should always be perzmount-~—-but 1o have them recognize and

mkpmmmmmamuwumm

mhzmmhmewu,mmmmd publicity

Concinsion — Offensive Engagement ia the Baitle for Pubiic Opimion

The military, the media, the public and Congress are inextricsbly Jinked in an indbemation loop. The
military acts, the media reports, the public forms opinions thet can influence their elected
MMCmMWdehMMM
and statutory guidance . . . and the process flows in an unending circular pattern. The military is locked
mbmdhn“hmmuwmmh The public understands that it is
mbmmmmmmmmwmmu
would intrude on personal privacy and things of that natore.”! The military cannot, bowever, use the
“it*s secret” card too ofica before it begins to appear as a subterfage for hiding dirty lsundey.

A commitment from senjor leadership o promote the maximon transparency possible will facilitate
change in attitudes at all levels. This attitade of openness and honesty promsotes the mifitary’s imterests
in the long run. Proactive engagemont canbles the military 10 heip shape the dobate and maximize or
mitigate, a8 the case may be, its influence on public opinion. It is time 10 take the offensive and
influence the story rather than wait until forced 10 go on the defensive. The impotus must start at the top,
but the practice mmst be engrained from the bottom up. More times than not the military has s good
story 10 tefl. Evea when bad news happens preparation can lessen the impact. Time spert enrly on in
mm-ﬂmmmwwmwmmmwnm
before they are made, can ssve time and much embacrassment Inter. For the military t0 preserve its
standing a3 & trusted institution it must show the public it is forthright and it docs not hide the truth, The

public hes the right 10 expect when jts militery speaks they can trust “tht's the way it is. 92
Notes
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The conclusions and opinions expressed in this docoment are those of the auhor cultivated in the
froedom of expression, academic exvironment of Alr University. They do not siflect ths official position
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Sorvice: Gat by LEXSEED
Clation: S2my 178
62 M.J). 175, %; 2003 CAAF LEX]S 1107, **
UNIVED STATES, Appelies v. Terry A. FLETCHER, Technical Sergemnt U.S. Alr Force,
Appeliant .
No, 04-046S
UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES
62 M.J. 175; 2005 CAAF LEXIS 1107
January 25, 2005, Argued
September 30, 2005, Decided
mmm ["1] u-lm App.m.m Mw.mnqkm

PROCEDURAL POSTURE: Appaliant servicemember entered a ples of not guilty to
wronghul use of cocaing in violstion of Unif. Code Mil. Justice mt. 112s, 10U S.CS. §
912a. He wss triad and sentenced by members to & bad-conduct discharge, ommalhd
confinerment, and a reduction in grede to E-1. The sthority
mmmmmmmmwmmmum
Appesis In sn unpublished opinion. He appealed.

OVERVIEW: The Government's case was based on the positive results of two urinalysis

tests. During findings argument, the trial counsel ofered her parsonal views, made
disperaging comments about the servicamembaer and his counsel; and drew paraiiels

Mnmmmmmmwnﬁums
substantial riphts under both § 859(a) and the plain error doctrine.

OUTCOME: The decision of the Alr Force Cowurt of Criminal Appesis was reversed. The
findings and sentence ware sat aside, and the record of trial was returned to the Judge
Advocats Genersl of the Alr Force. A rehesring was suthortved.
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8 sovereignty whoss obligation to govern impartially is 2 compeliing 8s its cbligation
bmull;andwluu therefore, in 8 criminal prosecution is not that it
shall win a cass, but that justice shall be done. As such, he is In a peculler and very
dafinite sense the servant of the iaw, the twofold alm of which is that guilt shall not
escape or innocence suffer. Ne may prosecute with sermestness and vigor—indeed,
he should do so. But, while he may strike hard biows, he Is not at Rberty to strike
foul ones. It is 8¢ Mmuch his duty to refrein from improper mathods calculated to
;‘m-wmuthmummmbm»wu

ONe. Mara Like This Haednoin

Criminal Law & Procadurs > Agpsels > Srmascutadiet Misconduct 6

Lanal Bxtics > Prasscutortet Extics &

#N3 4 Prosecutorial misconduct occurs when a prosecuting attorney overstaps the bounds
of propriety and faimess which should characterize the conduct of such an officer In
the prosecution of a crimine! offense. Mors Like Thia isedanee

Criminal Law & Procadire > AGsanis > Revisnstilly > Pragsrvation tor Suvie &

Miacy & Vetarang Law > MSRAry Justica > Accabls & Raviews > Staadects of Sevies &

sy whan proper clijection was made at the trial level, an appeiiate coust reviews for
ﬁumﬂm. Unif. Code Mil. Justice a2, 59, 10ULSCS. §

ors Like Yhis Hassinote

Sominel.ias & Pracedurs > Sdoesis > Beviushiity > Minkeer &

Criminal Lanw & Procadure > Anceais > Steaderds of Review > Phia En '8

MRary 5 Yatarana Law > pSiRary Justkca > Apoaals & Reviews > Siasderds of Seview &

NS 3 Faliure to object to improper argument before the miltary judge begins to instruct
the members on findings constitistes waiver. R.C.M. 919(c), Manual Courts-Martial,

btp/forwro Jexin.comiacscarchiretrieve?,_m=7226eb 2036 bbedb 1 50664045cassa2AOR 47 £ Ffhos
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In the absence of an objaction, an appeliste court reviews for plain error. Plain ervor
occurs when (1) there s srvor, (2) the error s plain or cbvigus, and (3) the error
mmmmmu-mmdun

- Marn tike This Hapdoats

Crinicat Low A Progudue > Asasels > Posecutortsl Miscondiss
Lagal Binics > Prosecsternt etes &

MNS STt s improper for 8 trial counsel to interject harself into the by
3 expreasing a persona! belisf or opinion as to the truth or falsiy of any testimony or
avidence. Whan 3 trial counsel offers her personal opinions, they become s form of
unawerm, unchecked testimony and tand to explok the influsnce of the office and
mmmmmmm.mmmm
for which she srguss. Thare are many ways 3 trial counsel might viclates the rule
ageinet expressing- parsonal ballef or opinion. One is by giving personal assurances
that the Government’s witnesses are talling the truth. Ancther is by offering
substantive commentary on the truth or falsRy of the testimony and
evidence. Mare Like This Heasioota ’

Criminel Lass & Pocadure > Acneas > Srasacuterial Misconcist &

#N7 3 Improper vouching ocours when the trisl counsel places the prestige of the
WWOMMMWth
VOracRy. Moreiike This Hesdocks

Criminad Lawe & Pracodurs > Asasais > Pmsscatoriel Mwnedc &
Lacal B3y > Prasacasacil Ethics

%9 3 Improper vouching can include the uss of personal proneuns in connection with
* assertions that a witness wes correct or to be balleved. Prohibiied language includes
"I think it is clesr,” "I'm taliing you,” and "I have no doubt.” Accaptable ianguage
Includes “you are fres to conclude,” "you may perceive that,” "it is submitted that,”
or "a conchusion on your part may be drewn.® pigre Lise This Nesdogia

LasalBthics > Prasacutarial Praics 0

NS 4. Improper interfection of a prosecutor's views can aliso include substantive
commentary on the truth or fxisity of testimony or evidence. As the U s.sﬂm
Court has racoghized, mmmumum
overasalous conduct by commenting on the defendant’s guilt and offering unsolicited
parsonsl views on the evidence. More Liks This andnets

Crioniend Law & Bricasiure > Acoaais > Prossctoriel Misconduct T
Lagal Ehics > Presecariel Bitics

Mw304 Whan the prosscutor conveys to the jurors his personal view that a witness spoke
the truth, k may be difficult for them to ignore his views, however biaged and
buseless they may In fact be. In addition, when a trial counsel offers her personal
vigws of a defendant’s guilt or innocence, it may confuse the jurors and isad them
mmmmmnm«mumbmmu
whether the evidence is to be believed. Such tactics are nat to be condoned. They

RE 53 (Khadr)
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tilt the scales of justics, risk prejudicing the defendant, and carvy the potential for
mmmmnmudmmmw.ﬂy
on the evidence presented at trisl and the demaanor of the

witnessas. More Like This tHaxdinole

Criminal taw & Procadiare > Aosesls > Presscataciel Maconduct 18
AasalEhics > Presscusnciss erncs

HNZ24 5ot only Is & improper for a trial counsel to interject her personal views into » case,
1t is also improper for a trial counsel to attempt to win favor with the membars by
maligning defense counsel. Meore Lhe This Haadnces

Crminal Lawe & Pracadre > Acocals > Prosscaterisl sescenduet 10
Lagad ks > Prosacutactal exucs

WNE34 When one sttomey makas personal stiaciks on ancther, there Is the potantial for 8

. trial to turn Into 8 popularity contest. Rather than deciding the case solely an the
besis of the evidence presanted, 83 is required, the members may be convincad o
dacide the case based on which lswyer they Eke better, wmm
defense counsel may cause the jury to believe that the defanss’s characterization of
the evidence should not be trusted, and, therefors, that a finding of not guitty
would ba in conflict with the true facts of the ¢case. In addition, derogatory
comiments about opposing counsel can detract from the dignity of judicial
proceedings. Mogs Like This Haaduoie

Crionina Law & Procadure > Aeests > Prasacutanial Miscondct )

Aasal Biics > Prosacutoriel Bitucs &

N334 ) prosecutor's obligation to desist from the uss of pejorastive langtege is svery bit
as sclemn as his obiigation to attempt to bring the guiity to
acoount. More Like This Hasciaots

Crinimel Lane & Procadure > Acsesls > Prosscutoriel Mieconduct ¥

\asai Ethics > Prosscutnsie) Exnics &

Nuzeg A prosecutor must be careful not to characterize a defense as fabricated. It is error
for a trial counssi to disparsge defense counsel by accusing him of
omitting unfavorable avidencs in ald of spinning & yarn more favorsbie to the
defendsnt. More Like This Mesdnole

Crimicel Law & Pracadurs > Asgasls > Presecatonsl econduce &

Lagal Bitics > Prasscautel Bihics TS

#n1S4 Disparsging comments are improper when they sre divected to the defendant
himseif. For axampie, calling the sccused a liar is 8 dengerous practics that should
be avoided. As the U.S. Court of Appeals for the Second Circult has expiained,
mntmm-mm-mmmwmua

defendent and brand him a Rer, such conduct is inconsistant with the dity of the
mmu&mmwumm‘deM

RE 53 (Khadr)
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Responsibiiity EC 7-13 (1969) (final dreft). pors Like This Mendnote
Criiont Law & Srocadure > Asgaals > Proascdaria! Miscondct
LegalBitics > Prasscusonsl Bihics &

MN164 A exceedingly fine ine distinguishes permissible advocacy from improper
GXCESS. More (e Thix Headnots

Ceiminal Law & Procadurs > Adaesls > Proscatecial Mzt B

Aagal Bihics > Prosscutorst mnkes &

#N3I73 Ty has long been held that a court-martisl must reach a decision based only on the
facts In evidence. It is also well estabiished that argtsmants made by counsel are
not evidence. When counsel argues facts not in avidence, or when he discusses the
mammmmm«mmmnm an

s8¢ is not the number of legal norms violabted but the impect of thoss violations on
the trisl which determines the appropriates remedy for prosscutorial misconduct. In

0seENing

the cumuiative impact of any presscutorial misconduct on the accused's substantis!
rights and the faimess and intagrity of his trisl. Federal circuit courts use a veristy

of diferent tests to determine impact of prosecutorial misconduct on a trial, CAAF

comments,
takean as & whols, were 30 damaging thet the court cannut be confident that the
membars convicted the appelient on the basis of the evidence sione. Indicators of
ssverity include (1) the rew numbers--the instances of misconduct as compared to
tha oversl! length of the argumant, (2) whether the misconduct was confined to the
trisl counsel's rebuttal or spread throughout tha findings argaavent or the case 38 8
M@ﬂnmﬂ“eﬂ,«)hhﬂdmwm and (3)
whether trial counsel abided by any rulings from the militery
Judge. o )ike This tesginote

Cricaioat Law & Procatan > Acoesls > Pmescutoct Siacooduct )
fanal Baics > Prmescutaciat ivics &

RE 53 (Khadr)
hepr//vrvres Sexia comivescarch/retricve?_m=T226e8e2M 3e8badb1 1664045cats 2 EN0R. 50 91 Fldos

325



. eMMA e EEms M ree s v ¢ erresPUS S SIEY SUPTEEY ¢

Get 2 Document - by Citation - 62 MJ. 175 Page 6 of 25

un293 A judge should Interrupt trial counsel before she runs the full course of her
memunmmmmn
taint of the lnitis! remerks. Mare Like This Headnate

COUNESEL: For Appeliant: Captain John N. Pege 111 (argusd); Colone! Baverly B. Knott,
?ammmm,mm n!ayu, snd Captain Jannifer K. Martwick
on brief).

For Appaliss: Captain Kavin P. ”(M), Colonel Gary F. Spencer and Lisutenant
Colonel Robert V. Cornbs (on brief).

RIDEER: ERDMANN, 1., dilivered the opinion of the court, in which GIERKE, C.)., and
EFFRON and BAKER, 1. mm 3., fled 5 dissenting opinion.

OPINIONBY: ERDMANN
OPINION: [*178] Judge ERDMANN deilivered the opinion of the court.

Technical Sergeant Terry Fletcher entered a plea of not guilty to wwongiul use of cocaine In
violation of Article 112a, Uniform Code of Military Justice (UCMT),

He wee trisd and sentuncad by membars o a bad-conduct disthargs, one month of
confinement and & reduction in grade to E-1. The convening authority spproved the

prosecuterial miscondict doss not automatically
mwammdmmmmmmﬂuw

resulted in prejudics).” me
findings argument the trial counsel offerud har persenal views, made disparaging comments
about Pletcher and his counsel and drew parsiiels between Flatcher's case and the lege!

problems of varicus entartainers snd public religious figures. We grantad review to detarmine
whather the trial counsel’s scts constituted prejudicial misconduct. nl We find that the trial

counsel's durtng her findings srgument rase to the lavel of prosacutorial
misconduct and that the misconduct was prejudicial.
-------------- Footnotes ¢ >+~~~ ~coccvoas

nl We granted review of the fallowing tssue:

WHETHER THE CIRCUIT TRIAL COUNSEL'S FINDINGS ARGUMENT WAS
IMPROPER AND MATERIALLY PREJUDICED APPELLANT'S SUBSTANTIAL RIGHTS.

RE 353 (Khadr)
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BACKGROUND

Fietcher was accused of wrongfully using coceine. The Government's case was based on the
positive results of two urinalysis tests. The first urinalysis was performed as part of » random
inspection of Flatcher's unit and he voluntarity subrmitted to the second test.

At trisl Fletcher produced several character witnesses who described him as a “truthful
person® and a “taw abiding citizen® with a “positive morel character.” Matcher cafled
witnesees from his church who testiied about his substentiel participation In church
actvities. Fistcher also took the stand himself, testifylng about his strict religious upbringing,
his nearly twanty years in the Alr Force, his family ife snd his fwvolvemarnt in the community.

ARer the pressntation of the evidence, the trial counsel made a findings argument. (Attached
us Appendix [**4] I to this opinion.) The argument contsinad a number of references to
the trial counsel’s parsonal opinions about the belisvebility of the svidence and personal
commants about the trial defense counsal and Fletcher., In addition, near the and of her
srgumant the trial counsel spoke to the mambers about 8 number of ertertainers and
religlous leaders, saying: ,

Is religion an indicator of law abidingness? Is R okay to pley faith for a get out of
Juil free card — nah uh. Do pacple aven with true faith make criminel
mistaloes? . . . Do they use drugs? Yash. Do they cammit sdulbery on their wives?
Jessle [sic] Jackson about his two year old daughter. Ask Jerry Falwell about
hooker that he got ceught with having intercourse in a car [n Pelm Springs.
Bakkcer cheating on his taxes. I chalienge [*179] you In findings to come
up with the rest. I mads 8 huge list but I dont heve tima to go over tham.
[Does] the fact that he's done good work mean thet he cant uss cocaine, nah
uh. Dennis Quald, prolific acter, neaded Inpationt trestment. Friends, Matthew
Perry, fabulous performer, shows up every wesk. Had to go to Inpatient

for drugs. How gbout this one, Robart Downey, [5*8] Jr., wins an
Emmy for the parformances that he had during the time . . . ha was actually
chargad and showing up poskive for having used cocsine. n2

]
i

n2 We have included this taxt and the sttached Appendix | becsuse the words used by the
tial counsel are ¥ necassary factus! pradicate to our decision. In so doing the court is not
velidating the accuracy of the trial counsel's statements with respect %o the conduct
mentionsd or whether the persons named were In fact appropeiately Bnked to such conduct.

1. Prosscutorial Miscondruct

The cornerstone for any discussion of presscutorfel misconduct is Justice Sutheriand's opinion
in Berger v. United States:

RE 53 (Khadr)
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WMlhmMMdmmmu"

Mub%bmtﬂ:“”“ﬂu&mha
is not that it shall win a case, but that justics shall [>*8]
ho As such, he Is In 2 pecultar and very defirits sense the servant of the
law, the twolold aim of which is that gulit shall not esceps or Innocance suffer. He
mmwm-mm-w.uma-.mm
he may strika hard blows, he Is not at Bberty to strike foul ones. it is as much his
duty to refrain from improper metheds caiculated to produce 8 wrongful
conviction as Rk is t0 Use svery legitimate means to bring about a just one.

mu.&nammmmmme

a "prossciting sttormey mmmammmmm
mu-mum-ammuumdamm .t
24; see slso Magk, 44 M.). a& 5 ("Prosecutorisl misconduct can be generally defined as action
or inaction by a trial counset in violation of some legel norm or standerd, e.g., a
mm-m,ammwmmmm

canon.®). Fletcher identifies four categories of alleged misconduct by the trial counset: (1)
intarjection of her personal beliefs [**7] mmmdq-m? commants sbowt
dafense counsel, (1) disparaging commaerts about the defendent, and (4) introduction of
facts not In evidencs.

During the prosscution’s findings argument, defanse counsel objectad to a serfes of
comments that attacikad him personally. “¥*Fag proper chjection was made at the trial level,
ws Wikl review those comments for prajudicial ervor. ma,uau.w
%Mmmmmummuudmwmw“

umuwmmmmwmnmm

on findings conatitutas walver. Rule for Courts-Martial (R.C.M.) 919(c). In the

ahuudnwmmuﬂhh . Unitad States v. Redrigues, 60 M.1. 87, 88
(C.AAEF, 2004). Mwmdm(t)hhm,ﬂ)ﬂnmhpﬂnwm
ga)mthmmwantWMdhm Id. 88

1. Interjection of the Trial Counsel's Fersonal Bellefs and Opinlons

NNTEI Is improper for 8 trial counsal to interject herseif into the procsedings m
*personal [**8]) bd;wmubmlm«wdqm:' .
United States v. Horn, © M,). 429, 430 (CM.A, 1900)

{quoting ABA Standards, The
Prosstution Function, § 5.8(b) (1871)); see also
When a trisl counsal offers her
perssnal opinions, they bacome “a form of unsworn, unchecked testimony and tand to
mmmam:mmmnmm [*180] which
should separste & lawyer from the cause for which she argues.™ Hom, 9 M.), at 430 (quoting
Vioite the rule w)' mm%a-r :mm'mh:y'”umm
or g
ﬂmmmwm-nmm United States v. Young,

470\U.5, 1, 18-18, 84 L, Ed. 2d 1, 105 S. CL. 1038 (1965), Another I8 by offering substantive
commantary on the truth: or falsity of the tastimony and evidencs. 1d. at 8.

8. Improper vouching

RE 53 (Khadr)
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mmmmnimm%mmmmw

T FImproper vouching can include the [**10] use of parsonal pronouns in connection with
assertons that 8 witness was correct or to be balleved.
WWWMW'IMEIW'%
talling you,” and *1 have no doubt.” I1d. "Acceptable lenguage inciudes ‘you are fres to
m, ‘you may perceive that,' "t is submitted that,’ or ‘s conclusion on your part may be

In this cass, the trial counsel repeatedly vouched for the cradibility of the Government's
witnesses and evidencs. For axampile, after discussing the testing methods and cut-off levels,
she conciuded "we know that that was from an amount thet's consitent with recreational
uss, having fun and pertying with drugs.” Emphasis added. mmnmm

In talking about one of the Prosecution’s main witnesses, she opined, "It's very apperent
mun&mmmnmu%mnmmmwu«n

During her findings argument, the trial counsel described the Government's evidencs as
“‘unsesaiiable,” “fabulous,® and “clear”. With respect to Flstchiar's gullt, the trisl counse! said,
*It’s 30 clesr from the urinalyses that he was doing it over and over,” “Ha clearly Is
weskend cocaing uses,” and "He is in fact guiity of divers usas of cocaine.” Whaen describing
Flatcher's defense she used words liice “nonsense,” “fiction,” “unbelievable,® “ridiculous® and

The trial counsel's interjection of her personal bellefs and opimons was arvor. Commants such
a8 the ones that the trisl counsel made sbowut Dr. Jain and the prosecition's exhibits could be
parcaived ss putting the welight of the Governmant bahind the stelements with the

RE 53 (Khadr)
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resuit (#*12] that the testimony or evidence in guestion appears stronger than i rasily is.
Berger, 293 LLS. at 88. This is a dengerous practice becauss 3% when the prosscutor
muummwmm-wmmmnmumm
them to ignore [*181] his views, however blused and bestiess they may In fect be.”
Moctica, 663 F.2d at 1178-79.

In addiion, when-s trial counsel offars her personsi views of & defendant’s or innocance,
»s trial counsel did in this case, & mey confuse the jurors and lesd them to

issuig Is whather or not the prosecutor is truthiul instesd of whather the evidence is to be
believed. Id. s 1181. As the First Circult has axplained, *Such tactics are not to be
condoned. They tik the scales of justics, tisk prajuditing the defendant, and carnty the
potentis! for distracting the jury from ks sssigned task of assessing the credibility based
solely on the svidence presented st trisl and the demesncr of the witnesses.” Parez-Ruiz,
353 F.3d at 9-10. Thase are results we seek to svoid.

Secause defense coungel did not rales any objection at trisl, the injection [**13] of trial
counsel's personal bellefs and opinions must rise to the level of plain ervor befors relief Is
werranted. We find that the ervors here are plain and cbvious. Over the course of her
finclings argument, thers are more than two dozen Instances i which the trial counsal
offersd her pervonsl commentury on the thuth or faleity of the tastimony and evidence. She
repeatadty inserted herself Ito the procsedings by using the pronouns *I" and “we.” She put
the authority of the Government and her office behind the prosecution's withesses and she
bluntly concluded that Flstcher vwas In fact guilly. These errors ware bistant and abvious.

2. Disparaging Commants About Defanse Counsal

M2 2Tot only is it improper for u Uil counsel to interject her pervonal views into » case, R
Is uigo knproper for & trial counsel to sttampt to win fevor with the mambaers by maligning
deferme counsel. Unitac States v. Xiong. 262 F. 0 622, 678 (b Cr. 2001) (holding that
"disparaging remarks directed at defanse counast are reprehensibie”); see alwo Linitad Statas
v Oliiviatre, 378 F.2d 412, 418 (4th Cir, 2004) (recognizing that R s “improper for »
prosscutor 1o launch [#*14] a personal sitack upon the defanse attomey or upon defenss

genarally”), , 160 1. Ed, 3d 1080, 125 S, Ct. 1064 (2005);
m‘ mﬂﬁm"z.nmmam Conduct and

mumhmmmzmu(uzs 2002)
(mmm-mmu'mmmm , Integrity or
wdmmwmnmumhm

M2 TFWhen one attomey makes personal attacis on another, thers Is the potential for a trial
. bo turn Into 8 popularity contest. Rather than decifing the case "solely on the basis of the
evidence presented,” ag s required, the members may be convincad to decide the cass
besed on which lawyer they Eke batter. Young, 420 L1.S. al 18 Disperaging remarks about
defenss counsel may “causs the jury to baliave that the deferse’s cherectarization of the
mmmuwmmu.mammmun
conflict with the true facts of the case.” Xiong. 262 F.31.88.$73. In addition, derogatory
Mmmmw [**15] can “detract from the dignky of judiclsl

In this case, trial counssl made disparaging comments about defenss counsel's styla and aiso
made comments suggesting that Fletcher's defanes wes swentad by his counsel. Defense -
counesl objected ta the first group of comwnents, but not to the second group. Thus, we will
mmmmmmmmmmmnm In
mmﬂu we will consider the ather erronssus commends thet were objected to by

Tap:/ivew.Jexis. comressarchiretriove?,_m=7226aM2M Setbudb1 5s664045casaaloNeR 55 5 706
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‘'Hera, the triat counsel openly ariticized defense counsel by accusing hisn of scaring
asting off witnasses and suborming pavjury from his own client, A the start of her rebuttal
srgument the trisl counsel sald, "Wisll, we sure do have different styles. And I think &t
Mbmnmmmhhc‘.l\mmdﬂtm 1 will reason with you. 1
will present evidence and what's fair.” A few pages later, she characterized the defense
counsel as “the [*182] one with the ovarpowaring and yeliing and cutting pecple o Cross
oaminitions and the wild argument.” She then sald, "He's the éne that could have scered a
withass and fresiosd them [**168] out. Me, I won™t cut them off. I'l apologize If T do.” She
tater stated, "Well, ask yourselves, do 1 scare you?”

Defense counsel properly objected to thess comments bazause k was ervor for the trial
counsel to maks this type of parsonal attack. Ses initadl States v. Rocdriguez-Estrada, 877
E.26l 153, 139 (1a Cic, 1969) (recognizing that i¥Fhg prosecutor’s obligation to desist
from the uss of pajorative language . . . is every bit as solemn as his obligation to attempt to
bring the guilty to account.”). Defanse counsel's objections were sustained by the military

The defense counsel did not objact when the triat counsel suggested that Fletcher's defense
was invented by his counsel. The trtal counsel referred to Fletcher's arguments as “fiction” at
least four times and culied one of Matcher’s srguments a "phony distraction,” Sha aiso called
the defengs case “that thing they tried to parpetrate on you.® As the district court explained
mm%mmmummom-m:

= 263 F. Supp. 2d at 434 (internal quotation merks and cRation omitted). It is
mwawmum[‘un defanss counsel by accusing him of

ominting unfavoerabia evidencs in aid of spinning » 'yern® move faverabie to [the

defendent].” Id. at 436~ 37; see also Linkad Stales v. White, 486 F.2d 204, 206 (2d Cir.

1923) (criticizing the prosecutor’s repesind suggestions thet the defanse was *fabricated” as
*unwise and unnecessary”).

The trial counsel's disperaging remarks sbout defense coungsl were less iIncandiary than her
other commants and carried with them a grester Rswlihood of having besn provoled.: Yet
when combinad with the srroneocus comments mada about defense counsel's style, the trial
counsel's other comments disparaging defense counsel censtitubs error that was plain and
obvious. Trisl counsel's attacks on defenss coungel’s COUToom manner and Integry were
gratultous and chvieusly Intended to curty favor with the members. She drew direct
comparisons between her style and that of defense counsel, painting herself as less "scary,®
more peliita and more honest. The trisl counsel’s cbvious sttampts (o win over the jury by
putting herseif in a favorable Eght while simuRanssusly swiing defanse counsel look like a
mean and nasty person [**18] who would soy snything o get his client off the hook were
plainly improper. The trial counsel arroneously encouraged the members to decide the Cass
based on the personal qualities of counsel rather than the facts. Not only did her comments
have the potential to misiead the members, but thay also detractad from the dignity and
solemn purposs of tha court-martial procesdings.

awmmmm

nuusmmnaw w.mmmm
m»muammmnm-n,mm Inconsistent with
the duty of the prosecutor to ‘sesk justice, not merely to convice.™

White, 486 F.2d ak 206
gmrn&bdmw , il Dralt, 1969, 2thicel Considerstion 7-

RE 53 (Khadr)
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Here, the trial counsel told the members that Fletcher had “2ero credibiiity” and [**19] that
his testimony was "utterly unbelievable.” In rebuttal the trial counsel also sald, "When the
Accused gats up on the stand and he lies who in fact was asidng him the question? His own
awyer. Not me. And that was the first lis." Fletcher argues that these comments were plain
error because they branded him & Rar, unfairly disparaging and demeaning him in the eyes of
the members. Flstcher argues that the trizl counsel’s comments were similar to thosa made
in Knickerbocker, where this court held that the [*183] trisl counsel acted inappropriately
wmmmmmummmamwmmm
“insuling.” 2 M.]. ot 129.

The lower court found that “thess comments were proper and relevent when viewed in the
context of the trial as a whole.® We disagres. We find that the trial counsel's comments
crossed the WP gxeaadingly fine line which distinguishes permissible advocacy from
improper excass.” White, 486 F.2d sk 207. Flatcher's defense resiad heavily on the claim that
he was & good slrman with an excelient reputation for truthfulness, and Fletcher provided
testimony that could readily be viewed as incorrect or [*220] even as a lle. Me first testified
that he had never used drugs, but later admittad that he had experimented with martjuana.
The trial counsel then propatly impeached Fletchar on the stand. Thus, the defense opened
the door and it was appropriate for the trial counesl to comment on Fletcher's conflicting
mymung her findings argument. It was kmproper, however, for the trial counsel to

mmmﬂ.mMmmdthmhmm
manammnuryonmm

The question Is whether this error rises to the level of plain error. Athough the trial counsel
should have avoided characterizing Rstcher a3 a llar and confined her comments instead to

corrunents about Figtcher's credibliity did not rise to the level of plain error.
4. Introduction of Facts Not In Evidence

NNIZETt has long been heid that 8 court-martial must reach a decision based only on the
facts in evidencs.

United Statas v, Boule, 9 CMA, 228. 233, 26 CM.R. 8. 13
(mliﬂ).lﬂau uuﬁoummwmnmmm
Cliton, 15 M.J. af 29.
discusses the facts of other cases, he violates both of thess principles.” id, at 29-30.

There is, however, an sxception to this genersl rule. This court has heid that &t is proper for &
mmbmmmmwm«unmndm
knowledge within the community.*

Unied States v, Krap€, 39 M), 107, 108 (C.M.A, 1994).
xnunx'mwmmmmmmm
: ' AAF, 1998); knowiledge of ongoing milkary
mmwmwm
mmmmmmmmwmom
in the United States of a "wer on drugs,” Unitad Stat BOrTaz nez, S8
-mwmm'mwmhmanwamm

AL the same time, counset are

- passions or prejudices of the jury. 7
the accused was charged with aduitery. wmmmwmw
counse! used an analogy to try to persuade the membars thet they could infer prejudice to
good order and discipline. Id. at 28, The trial counsel argued thet adultery i fiics heroin use,
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that both are charged as viclstions of Article 134, UCM), 10 US.C. § 934 (2000), and that in
both ceses prejudics to good order and discipiine can be inferved. Id. On appeal, this court
found that trial counse!'s argumant improparly drew a connection batwesn the accused's
sctions and drug uss in order to inflame the pessions and prejudices of the court members.
ml

In this case Fletcher arguas that R was piain eror for the trial counsel to refer to Jesss
Jackson, Jerry [**23] Falwell, Jim Bakicer, Dermis Quatd, Matthew Pesty and Robert
Downey Jr. bacause thers were no facts in evidents regarding any of these individuals
[*184) and their names wers used only for thelr sensationsl veive. The Government
malintains that such matters are within the commeon knowledpe of the cormmunity and that
Flstcher openad the door by srguing that he could et be a drug user because he had a
reputation for doing good work and regularly sttending charch.

We find that the trial counsel’s referencas to religious figures and entertainers improperty
Invited comperisdn to other cases, the facts of which wera not admitted into evidence and
which bore no similarity to Fletcher's case. Although referencas to public figures and news
stories may be aliowed, the specificRy and détall of har commants went well beyond the
generic comments we have allowsd In the pest. Sex Barvazasaartines, 58 M.), at 175-76;
Kropf, 39 M.). a8 108-09. The trial counsel did not make genersiized references to current
events to give her argument soms context. She made specific refarences to sansational
evams not in evidencs In order to support har contention that Matchar was guilty, [**24])
Retchar's good citizen deferse mey have opened the door to an approprists response, but
the comments of the trial counssl were "ottsitie the bounds of fair commant.”
Sarrazamartinez, 58 M.J. at 178 (Baker, )., dissenting).

Moreover, this error was plain and obvious, When the trial counsel asked the members to
*ask Jesss Jackson sbout his two yaer old daughter,® snd to “ask Jerry Pelweil sbout the
hooicer that he got caught having intercourse with In & car in Palm Springs,® she was not
drawing legitimate inferences based on the evidence nor was she referring to matters within
the common knowiadgs of the members. She was instesd Inviting the members to accapt
new and inflammatory information as factual based suiely on har authority as the trial
counsel. Thess srgumants were clasrly improper and should have been prohibited or stricken
by the militery judge.

To summarizs, we find eror i trisl counsel’s opean criticism and personal aitack upon
defense counsal. Becsuse this error was properly presarved by objection, we will tast for

I1. Prejudice

We have previously heid that ¥y i3 not the number of legal norms viciated but the
impact of those viclations on the trial which determines the appropriate remady for
prosecutorial misconduct.” Mesk, 44 M1, at 6. In ssssssing prajudice, we ook at the

the conviciion. In other miscondoct by a [* trial counsel will
require reverssi when the trial counsel's commants, tshen as a whols, were 50 damaging that
' RE 53 (Khadr)
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we cannot be confident that the members convictad the appeliant on the basts of the
evidence sione. ,

1. Severity of the Misconduct

Indicators of saverkty include (1) the raw numbers — the instances of misconduct as
compared to the ovarsil length of the argument, (2) whather the misconduct was confined to
the trial counsel's rebuttal or spread throughout the findings argument or the case as 2
whole; (3) the lerigth of the trial; (4) the length of the penel’s dellberstions, and (5) whether
the trial counsel abidad by sny rulings from the militery judge. Ses Modica, 663 F.2d at

Hare, the trial counsal’s improper comments permested her entire findings

uwnrh-u-nmm Accordingly, the trial counsel's misconduct was both
pervasive and severe.

2. Curstive Massures {**27]
The miiltary judge's curstive efforts ware minimal and insufficlent to overcome the severity of
the tris! counsel's misconduct. Befors the findings arpument began the miltary judge gave &

generic imiting instruction reminding the members thet “what tha attomeys say Is not
evidence.” This instruction was not a targeted, curstive responss 88 &t was given bafore the
findings argumants rather thea in response to 3 given statement or & the end of the
argumant. On a single occasion during the findings argume, the military judge chastised
the trial counssl for har personal attacks on defenss counsel. This singls rebuke was not
curative and was not encugh to remedy the tris) counsel's severe and pervesive misconduct.
See Horn, 9 X.J, at 430.

The miikary judge did not make any sffort to remedy any misconduct other than the few
statements to which defense counsel objected. As this court has recognized, %193 "the judge
should have iInterrupted trial counsel before she ren the fll course of [her] impermissible
argumant. Corrective instructions st an esrly point might have dispelied the taint of the initial
remarks.” Knicikarbockers, 2 M.J. at 129. On the [**28] facts of this case, "Rt Is Impossidle to
mmmmmmumms]ammdmm-umw
such mild judicisl action as was taken.” Barger, 295 11.S, at 85.

3. Weight of the Evidence

Fetcher argues thet the court should view the strength of the Government's case absent any
misconduct by the trial counsel with some sicapticism. Flatcher argues that there ware no
testifying eyewitnesses who saw him use cocaing, he never sdmitting o using cocaine, he
readily consanted to the second drug test after the first positive rusult, he had a long and
distinguishad military caresr, snd thers were numercus charscier witnessss who testifiad to
mummmmmmm ARhough this court has

preasented evidence
concarming his religious and family ife that could ressonably heve raised questions in the
mambers’ minds about the strength of the prosscution's [**28] evidence.

When the three factors set out above are waighad against one snother, the balance Is firmly

n Fatcher's favor, The trial counsel made muitiple improper srguments. She violetad the
mmmummumm.mmm
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snd mwmmmdnm In addition, her aigument based on
facts not in evidencs wes not extransous commentary, bit ik was aimed directly st Metcher's

k taintad the conviction.™ Her misconduct was not "siight or confined
to & single Instance, bat . . . pronounced and persistant, with s probably offect
upon the jury which cannot be regarded 8 inconsequentiel,” Inthis

case, trial coninesl's statemants were 30 inflammatory and damaging tiat we cannot be
confident that tha members convictad Flatcher on the basis of the evidence alone.

Accordingly, we find that the esTors hare were materially prejudicial to Metcher's substantial
rights under both Articls S9(a) sad the plain error doctrine. [**30] In gt of this
prajudice, the findings and sentence must be reversed.

The dacision of the United States Alr Forcs Court of Criminal Appesis is reversed. [*188]
The findings and sentence are set askis, and the record of trial is returned to the Judge
Advacate Gensral of the Air Forcs. A rehearing is suthorized,

APPENDIX X
United States v. Metcher
04-0465/AF

CTC: Good moming. As we told you In our opaning statement of this case, the Accused had a
secret and his wine told that the Accused used cocsing on diverse ocoasions in April of 2001,
As we tum and look at the evidence in this case, It's going to be apparent that Prosecution
Exhibits 1, 2, 3, 4, tha botties, thay've all refisble. They're all trustwarthy. They are all well
dons. He in fact went In, gave his urine and R was his urine that wes sent to the isb and
was his urina that was tastad at the lab. So, we don't really have 0 worry about what
happened, bacause of the tripie locks, the ciphers. The fact that the Accused’s sample was
collected acoording to the military standards, the exacting stanidards that we set for this.

Now, that brings us then to what happens [**31] at tha iab, which is whare we hear from
Doctor Narish Juin, and that's Prosecution Exhibit number 6. it's very apparsnt from talidng
to Doctor Jein that he (s the best possibie person in the whole country to come speak to us
about this. Hes the father of GCMS for urine tasting for drugs. iie wes there at the beginning
and he's there now. And the defense would want to say that he's an oid man. Well, you saw
him. Ha's on the top of his gamne. He's never besn better. The defense wouid Siks to sey,
well, the machinss are old. Don't trust the man, don't trust the machines. Naither the man
nor the machines are old. They are both on the top of their geme and the Alr Forcs Is using
the best ones possible. The defense would fiks to say "Hey, Dottor Jsin, he's not even from
the 1ab.” Isn't that grest though? He's independent. He's not there from Brooks Laboratory
represanting a lab that he dossn't want to tum in for not baing good. He's an

person who is a civilian, who dossn't work for Brooks , Dit Is desply and
invoived n the setting up and the oversight. He Is Wtterly $o, Doctor Jain Is the
perfect person, who we are vary fortunats to have hesrd {**32] from him i this matter.

Lat me tum to Prosecution Exiibit numiber 7, which is the first test of the Accused's urine.
And this is a parfect iRigation package. Prosscution Exhibit number 7, shows that 22, excuse
me, 200 samples were tested. Only the Accused showed up with cocaine In it. Ancther
mﬁm“mmMMAMMMmmmtm
mmlmammmmmmmmtmm
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up BZE, just the same amournt of benzoylscgonine. Why is it that wa're testing for
T e S s R e,
cocaing were to be flying through the atmosphere, Mmlume,l:wdom't

wmhmummumnmmmmmmmmn

Mdmm t"m“ the wmm oy, which wit only
versus the gas mass spectrometry, tant
for B2E, and you can ses that he had the procssssd metabolite of cocaine in his urine, not
cocaine. Very, vary relishle, and of course I've come to tha lnst part of the first test which is
the gas chvomatography and mass spectrometry portion which quantifies his using st 208
nanograms per mifiilitar, twice the aut off imit. The cut off Imit, what does R mesn? You
can't pick k up from the atmosphere. You cant watk by a guy cracking smoke [sic]. You can't
even dip your hands in cocoa paste even If you are a nall biter, even ¥ you do have cuts In
your hands, it won't go to & hundred, it alone 208. So, wa know that [*187] that was
from an amourt that's consistent with recrestional use, having fun and partying on drugs.
And Doctor Jain has testified for us, that if the sample was given on & Monday, it Is
consistant with him having used & over the weslicend, Friday night, Saturday night. It is In
fact, what we toid you from the beginning, the urine tells on the Accused's use of cocaine.

Now, the defense wouid Bice you to think about leg diecrepancias. Okay, let's tatk about isd

MMmmmm.hmRMuMﬂanh
working. And even f It isnt exactly perfact, which Doctor Jain sald &t's foransically impostant,
he wouldnt have done It over again. But the iad, M,Mnmbutwauh How
mmmmmmmamu Isboratory? Well, ws taliad about it
and we revesied [**35] the numbars. About 12 in April and 18 or 20 in May of 2001. And
mumuaomunpl-nm You do the math. it's about .05 perosnt
of discrepancies like that, internal standards, calibration off. And we don't even go forward
and test it i the chilbration isn't perfect. How would you know the calibration wes perfact?
It's In the reports for that machine, for that tust for that day for his sample. It's comforting.

Now, how do you inow you've got everything to do with the Accused's sample? Well, again,
Prosacution Exhibit number §, even when the printer didn't print out the first pege cause
there wes some sort of a problem with tha printer, you're going to have to suffer through
looking st starting the printer over agein. And they include that. Peperwork thrown awsy.
Doss it maka any differance If wa would have thrown away that paperwork? Wall, now t's
included for you. Even & repring, just becsuse the first page didn’t come out. It's

Now, Greystona's report, and that's amusing, because when you acteslly heard K for the first
time from the defense it sounded rather spook-tacular, but it's not. What were the problems?
Okay, have you ever had an [**36] oppartunity to have an inspettion in your uni? Even
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336



Get 8 Docament - by Citation - 62 MLJ. 175 Page 17 of 25

's tip, tip top, the peopie who come through and inspect have got to find something, they've
got to. Why are they doing an inspection If they don't really ook for samathing? What do we
heve In the Greystone report? Inconspicucusly posted,

s card swipe to get into sach particular section. X
were to come back after close of business, they don't gat to get in. Conspicucusly pastad,
and of course let's shina the true fight of what that really means, The elevater parmit wasn't
posted right by the door. It wes posted some other place. Okay, the squivelont of sign in logs
not completely filled cut. You ever had two pecple come to your unit,
down, but they're both from the same location and they have the same phone number, 80
you draw a ine and do dittos. They don't accept that there. S0, you gat written up.
secondary siarm systam, after the ones thet we talkbad about, not responded to whan Rt went

off In the middie of the day. Okay, and that’s [**37] what they got for the whole report.
Excelient.

i
3
§
£}

Picking on the iab smpioyses for stulf ke 1998 problams with chain of custady anhotations
[*2188] whkh Mr. Colunga was chesp, it was cheap. There's nothing wrong with the chain of
custody on the Accused's ssmple. And resfly there was nothing wrong back in *98, but he
wWasn't too swift with the paperwork. That was & long time age.

spactrometry sre
new machines, state of the art, and gas chromatogrephy is tha gold standard. We've got the
best and the newest. )

And the lab Is starving for work. They're not overworied and rushing to get this done.
Thay've done a magnifiomnt Job. Prosscution Exhibit number 8, ssme, same, exoapt for we've
got that water biank, a Bitie bit of a fiat peuk, but starts over again on that run and thet's of
course what they do when an intemal standard Is off, thay start over and do 8 new one. And
of course, the printer page went out. That's not very inpressive. The results are fabulous.
And they're what we'd expect from that lsb and their exacting forensic standards. Now, the
Accused tested positive for cocaine matabolite in his sample.

And we don't inow, we've never presented who it was that he was using with; how much he
bought it for or how much he was using, or whether [**39] he was having & good time
when he was getting high. We don't know. But the lew does In fact aliow you to infer thet he
was using &k knowingly. That's the law, you can do that. And it malkes sense Iff you think
about R, because folis use drugs in privets. They're net geing to do R at the unit. He's not
going to show up at the office and stick something up his noae or lght up & creck pipe. He's
not going to do Kk at the office or do K In public. Any potantial withesses for this are probably
other drug users thernseives and are arguably in hiding distancing thamselves from him as
he goes through this, whoever his desiar is. Why shoulkd you maks this inferencs In this case
though, and that's where we're going to ask you to apply good old feshion common ssnse.

Taking a look, what alternates would the defenve have you bellsve, wel for goodness saks,
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Now, we know that Mr. Varoz tells evaryone, including the Accused, wash your hands with
just water. The fact that the Accused may or may not kave done that, does or doesn't
remembaer, dossn't go in his faver Iif he cheoses not to wash his hands and follow the rules
before he gives his urine semple. low, not to be crude, but you gentiemen hava the

Now, the argumant of cocaine falling from the calling and gaing into the — or from his clothes
even, ¥ he has cocaing on this clothes, going o the sample snd then somehow 100 percint

dozen, do we pes him every two wesks and keep & No.

Now, we'va seen some nice people come in and tastify on Ms behaif, and he's a good worker.
And I'm not taking anything away from his family or his church or his duty performance. And
the Accused is probably a nice person. Bat nice persons {sic] can use drugs. Church

i
;
i
:
i
:
i
i
i

You know, the guy knew since the 24th of April that he was hot for urinalysis. He's bad the
opportunity to reconstruct and when he testifies to you "I don't know.” Where was he? Why'd
you take lesve? "I don‘t inow.” How refiable, how billeveble and credible is that. Are we to
bellave that he didn't check &t out? Wa get 30 days of idive & yesr. We uss them very

when we're coming around te retireraent. We warnt to have 8 big
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uh, that's not what he seid. His imprassion ween't impressive and a compiete

Now, let's go back and reconstruct, whiat was the dafense counsal's quastion. [**44] The
third time he askad &, I didnt aven obhject asked and arswered, lst's ses what happenad.
Sergeant Fietcher between the st of Aprfl and the 24th of Aprdl did you knawingly use
cocaine? That was the question. His [*190] answer, I did nat. K was designed to bulld
credibiiity with you all. Okay, but thare sre other indicaters into his leck of credibiiity and it's
not too bad to dest with just on R's own. How about the joie, I've never opened my parsensi
emalis, because rigit then I was working in the orderty roum. Oh yesh, when have you bean
in the orderly room since? Janusiy, he’s trying to pass R off that he dossn't check his emalis
since January. Nuh uh, is that actuslly possible? Well the witnesess, his friends say not. We
al know that we're netweriad. You can check your emall sven I you're not on your own

How about with all those sxtre taskings he was trying to impress you with, he dossnt check
his emali? Or how about, yesh, get this one, I don't know where I took leave to. There's

you know where you took leave to this yasr? Sure you do. Last yesr,
probmbly. The year before, liikely. Would you be darn good sad cartain whare you took lsave
to If [**48] your urinalysis come up positive? Alisclutely. He's got zero integrity and
ha's telling us that he didn't knowingly use cocaing is uttarly unbellevable.

toke

vary much, would vary much ke to have his retirement. And she dossnt remamber anything
either. As Doctor Jaln told us, only cocaine yialds cocaine resulls. Not Solercene or Lanscane
or Novocain or Coca-Cols or anything to do with coffes or caffeine or anything other than

;

RE 53 (Khadr)
Dttpe//wrerw Jexis comiressarchretiiove?,_m=7226a5e02043e8bodb1Seb6404Scasda BADR. 6410 280

339



Get s Document - by Cltstion - 62 MJ. 175 Page 20 of 25

up every wesk. Had to go to inpatient treatment for drugs. How about this one, Robart
Downey, Jr., wins an Emmy for the performances that he had during the time with which he
was actusily baing arrested, charged and showing up positive for having used cocaing. Sure,
[**47] you can function, as Doctor Jain sald. You can use it in the moming and you won't
know by your testimony in the altermoon if the man sitting et 15 you could heve used Kk lest
night and you wouldn't know today. Sesidas the Accused’s samples are consistent with
weesland use, not being buzzed in the office.

We gave you various calendars, things to think over and as far as whather or not ha was in
fact trying to avoid the urinalysis, sure he was. Sure he wes. And wivy wouldn't ha? He's got
s cocaine problam and Rt's going to show up in his urine. Sure. And that's whers the defense
axhibiks A, B, C, D, E, whataver, A through D come in, And § wes giad that this hesrsay was
admitted, that you could take a ook at &t. Becauss R shows thet as of the 22nd, Mr. Vanoz
had selected the Accused and he didn't tast until the 9th. Some of i, I would ask you not to
[*191] consider, okay. March J0th, plesss don't hold that one against the Accused. It

user, on divers occasions. There & no way that that second uss of cocaine, or that second
urinalysis could have coma from the one that bagen or that was talen on the Sth of April. He
is in fact guilty of divers uses of cocaine. The systern hes woried axactly as planned. And we
sk you to find im guilty as charged.

REBUTTAL ARSUMENT BY THE SOVERRMENT

CTC: Well, we sure do hava different styies. And [ think k actusily is going to play for once In
the casa. 1 will not shout at you. I wilt reason with you. 1 wiil prasant evidence and what's
fair. I ask you to consider that. And In the overwheiming light of what you know now, the
defense’s shouting falls and here's wihy. Yes, we do have to prove that he
consciously used drups. But you can infer that In the sbesnce of evidence to the contrary.
What is he going to do about thoss two positive urinelyses? Nething. Ded, I got pregnant
from a tollet seet, twice. No, way. Now, whether [%%48] or not he was selected and he resd
his Is slmoast acedemic. Because it's 8o claar from tha urinalyses that he wes doing it
the emalls and whather or not he knows, is very cear, he wes

And he was dodging R because he knew it was in his urine. He dodgad R on the
26th, dodged it on the Z6th and took & class for thae nant weak. He was good to go. OF

that that was his duty and of course he knew thet his first sergeant wasnt
that wesk. Now the defense's attempt 8t persusding you by saying, “Hey, If
going to taka 8 tast, wefl then, he knew that he knew he had 8 bullet with

3
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i
2
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1
i
:
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2

for he miscaiculating & by one urination. Wiy did he conesent? Well, [**50] he thought it
wWas going to be negative. It's Tussday, it should heve bean out by then, uniess he was doing
R on Saturday night or a big betch on Friday. Lal> esvers and mistakes, Doctor Jain, a
chesrieader for Brooks. Hah, Ha, Ka. That's sich. Doctor Jein is iwoived in inspecting the lab.
He's ona the folks who lock into & to ses, and mark them down whan their naugitty, When
mmummm«gr%&mwmm
chenging frem 2 to 7, was R caugit st the Brooks lab? 1 don't know. Do you cere, no. If
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that's the bast they can point to, it's 8 pretty super test. Doesn't shelce anyone's confidence
in sending their urine sample over. You know that the lab tasts, and I'm showing you
Prosacution Exhibit 5 for mample, the lsd doesn®t test for the base's number of 228. The lad
tests from thelr bar codes and their scanner. So what's on the bottie, other than the
Accusad's socisl, isn't what the lab goes by, It makes pretty good sense that they wouldn't
catch that. If they didnt, they didn't. The Bassit Study Is just my favorite. 1 have a package
of Swest'N Low [**81] here. I'm going to dump 1t sl out. Now, we're talking about in the
Sasak study, 1/20th of a package of Swast’N Low, 5o let's see, cops 1 dropped some, a littls
tny bit. It's back on now. Lat's s9e what heppens when we take a 20th from the paciage of
Sweet'N Low -

* {*#492] CDC: Your Honor, I'm going to object regarding this, how that she's going to divide
this into 1/20th. .

M): Sustaired.
CTC: Well, member's, you've got Swest'N Low. You can think about . You can take 1/20th -

CTC: -- okany. Ha's the one that could have scared 2 witness and frasked tham out. Ms, 1
wont cut them off. I'll apologiae if I do,

CDC: Objection, Your Honor, improper argument.

MJ): Sustained. Don't.comment on the character of the defanse attorney.

CTC: I'm commenting [**53] - yes, Your Honor, I'm commenting on myself though, sir.
MJ; Just comply. '

CTC: Waell, ask yourseives, do I acare you? Am ] going to —~
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CDC:M,MYWM.

MJ: Overruled.

CTC: Wl | csuse you to le?

M): Sustained.

CTC: Now —

MJ: Hold an a second. T'Yn sustaining the objection. We're not trying the cheracter of counsel.
CTC: Yes, Your Honor. '
MJ: Tuik about the evidence.

CTC: Well, and then when the Accused gets up on the stand and he les who In fact was
asking him the quastion? His own lawyer. Not me. And that was tha fivst tie. Well, biadder
and kidney problems, that's another phony distraction. Colanel Torrant's stipulation of
oxpected tastimony shows that thars wes no way that any medications or bledder and kidney
mmmmm.mmmmmm cocaing tests

cocaing matabolites, nothing slss. And when you come down to the emnd of this case,
mmmmummﬂummmutmwmwm
qvidence doesn't already show you. If you take urine from the Accused on 8 Monday or 3
Tussdey, 's going to show Up positive for cocaine. And you nead to find him [**34] pullty
as charged. And we ask you to do just that. Thank you.

DISSENTEY: CRAWFORD
DISSENT: CRAWFORD, Judge (dissenting):

m:mmwmmmumwumm
is nothing to indicats that any such ervor matarially prejudicad Appeliant’s substantial rights.
Thus, whather or not defense counsel's objections are preserved for [*193] aapallayu
mmwmmmmummw&;mmm conbext
of the cass as a whole, including the strangth of the government's svidencs . , . the
mwummmmmdmwmm
to a miscarringe of justice.™ Linited States

" For this .Ilndm“vby
trial counsel muummuxmmm

Objections by Defense Counsel

sm.m@uummmmmwwmm
argument, and made only two objections relevant hare during the Government’s rebuttal.
The miltary Judge promptly sustained both objections, and admonished triel counsel [**S5)
not to remark further on defenss counsel's character. Thare were no cbjections to the
remaining thres categorias of slleged presscutorial misconduct.

Significantly, thiz Court hes previously noted that *“the lack of defense objaction is relevant
to 3 determination of prejudice’ because the lack of an objection ‘is some meagure of the
minkmal impact of a presecutor’'s improper comment.™ Unitad States v, Gllley, 56 M), 113,
123 (C.AALF, 2001) (quating United States v, Carpanter, S1 M., 391, 307 (CAAF. 1999));
see siso United States v, Ractor. 7 C.M.A, 126, 135, 21 CM.R, 252, 261 (1956) ("R is a iktle
difficuk for us to find misconduct which compels & reversal when it purportadly arises out of
mmmnunmmwmmwmnmn“m

: RE 53 (Khadr)
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to mention It . . . at tha tme of trial.”).

Here, aside from the probable minimal impact of trial counsel’s remarks, defense counsel had
indepandent reasons to bellsve that any objections would be futfie. Trial counsel's references
to religious figures, for mample, were “fair responss” defense witness testimony concavning
Appeliant’s affiliation [**56] with the Septist church and his fiving a “Clwistisn iMe." Glllay,
Other courts have found harmiess ervor Under 8 theory of “invibed response”

Boyo v, French, 147 F.24 319, 29 (44h Q. 1990)
invited by appaliant's testimony concerning his salvation while in prison awaiting trial, and
statement that Satan begullad him Into the murder); Fahy v. Hormn, 2003 U.S,
at *152, 2003 WL 22017231, it *53 (2.0. Pe. 2003) (prosacutor's
statement that defendant was the “repressntative of Satan who comumnitted this act® wes

invited by defense counsal's remark that “someone, Some repressntative of Luctfer or Sstan
went into that houss and did this unconstionable deed.").

Strength of the Government's Case

In finding plain ervor below, the majority assigns undue significance to the Government's
findings argument, and not enough waight to the trisl as a whole. Trial counsel's sllagedly
improper comments are lmited to twenty-one pages of the trenscript, smong [**87] what
the majority charactertzes as “an otherwise fong and uneventful triel,” Whether or not
eventiul, the CCA concluded - and 1 agres — that the Government's Case ageinst Appeliant
wos strong. Notwithetanding Appeliant's efforts to attack the laboratory and the results of his
two drug tests, the CCA found:

The uncontrovertad testimeny of [Dr. Jain] established that the urine testing was
done properly, thet any mistskes aitributable to the laboratory were minimal and
did not impugn the reliabitity of the results, and thet the two tests were
sulficiently far spart 30 a8 t0 reflect two separate and distinct ingestions of
cocaine,

Flatchar, 2004 CCA LEXIS 46 at ~15, No. ACM 34943,

By contrast, Appeliant's Innocent ingestion theory was ralatively weak. The members could
very reasonably have dismissed Appeliant's supgestion that the cocaing he ingested
placad in his food by a drug-handiing chef: "Is R so prepostarous that here in Cocos
.amau,-m,mmwmm...mummo:

. falling into Qleeses. . . .” As tha CCA noted, "appelant’s [**38] own testimony
mm»%wﬁnmmmwmm#

%

. 1004 & . ND. ACM 34045, We have pravicusly consldered the
plsusibility of an appeliant’s defense theory in detenining prejudics from emor. Ses 6.9.,
United States v, Walker, 42 $.), 67, 74 (CA.A.F, 1995)

mmﬁw“mW&uﬁWMa%m}
testimony were ‘numb wgly,’ subsequent discovery dng
desler atbended the party.”); Y

United Skatas v, Braoks, 26 M.). 28, 29 (C.M.A, 1988)
(coneidering appeliant’s *wesk” theory of the cess and “impimmsible” suggestion that the
Army investigetor's planted

RE 53 (Khadr)
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s relevent to my determination that he suffered no material prajudics from trial counsel's
_comments.

Limiting Instructions

In addition to the strong case against Appelient, the military judge took appropriste steps to
fimit arvy potentisl harm resulting [**38] from trisl Counsel's remarks. After the

srgurnant, the miery judge instructed the membars: "Remiamber, that the arguments of
counasl are nat avidence, but they may assist you in forming your view of the evidencs. . . .
Rt Is your own independent recollaction of the evidence that you must rely upon in deciding
the facts in the case.” Jurors generally, and perhaps our “blue ribbon® military panels
particularly, are presumed to follow & military judpe’s instructions. Nothing demonstretes to

Finally, for the same ressons that Appeliant cannot show material prajudics to his substantial
rights under Asticie 58(a), Uniform Code of Miiltary Justics, 10 U.S.C. § 859(a) (2000), he
cannot succeed on plain ermror.

Before an appeiiate court can correct an error not reiged at trial, thers must be
(1) %error,” (2) that is "plsin,” and (3) that "affects substantial rights.” If all three
cenhditions are mat, an appelists court may then exercise its discretion to notice »
Wcmr.hltnnnlf(‘)hmm[“n] affects the faimass,
ntegrity, or public reputation of judicial procesdings.”

United States v. kho, 54 M.J. 63. 65 (CAAF. 2000) (Crawford, C.3., concurring) (quoting

Johnson v, Unitad States. 520 U.S, 861, 466-67. 137 1. £d. 24 718, 117 S. Q1. 1544 (1997))
{citation omitad). As I stated in Kho, 1 ses no differance between an arTor that “materially
prejudices . . . substantisl rights” under Articie 59(a), and an emvor that "affects substantial
m--mm Johnson, Kho, 54 M.), at 66. Therefors, the facts of Appeliant's
case, applied to the above test, do not require this Court to taloy comrective action. For these
resgons, 1 respectiully dissent.
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